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PART L 
Select Rulings 

April 1909-Marcb 1913. 


Nuisnnrc, Defivitioii of —Discimwon as 1o Hff scope. 

Khagbndba Nath M'itteb 

V8. 

BrnTPENDBA Nath Bittt, 

Babu Khagcndra Nath l^fitter em-ted a wall 40 feet Secs. 3(291.4 
high b('tweeii his i>rt‘mises and the adjoining premises 
of the complainant, Babu Bhnpeiidra Nath Butt, at 79 
and 80, Bechu Chatterjee's Street. There was no 
apace to clear tlie filth w'hieh would accumulate or the 
drainage between it and the opposite party's house. The 
wall was held to be a nuisance, and the Magistrate order¬ 
ed its demolition to a height of 12 feet from the gi'oiind. 

The party thereupon appealed. 


Held —That a pnhlic nuisance is one that affects the 
King’s subjects at large or a considerable portion of 
them, such as tlie inhabitants of a tow'u. r«. 



affects only one person or a certain determinate num¬ 
ber of persons and is only amenable to the Civil Law. 


That the definition of “nuisance” in the Municipal 
Act, although wider than the common law definition of* 
“public nuisance,” does not extend to the inclusion of 
all private nuisances. 

That nuisance, under the Calcutta Municipal Act, may 
aSeet the Uvea and property of individuals or defined 
bodies of persons resident in ehspeeified area. 



Secs. 3 (29) & 
632. 

yuisamr 
((onrld I 


Khagendi'.i 
Nath Mitlf*)' 
ts, 

Bhapendra 
Ndth Dutt. 


l^Tare^dra 
Nitb Miitei* 

I'jt* • 

CorporaU^n. 


( 2 ) 

That hnildiiifr a wall, liowtwor hif^h, on a man's own 
jn'operty ff)r tht‘ ijurpuse oi piovoiiting his neighbouTa 
from acquiring rights ol oastuncnt ovor his hind is not 
in itsidf ii nuisiincc iiniloi the C’alcnttii Municipal Act, 
but may become one in certain i iidimstances. 

That the wall in question was, jiy the testimony of 
the Health Otticer and of one ol the holding Presidency 
Singeons, liki'ly to pro\e injunous to health. 

That th(* Alagistiate, instead of ordering demolition of 
the wall abme a cm-tain height, should have passed such 
an ordci as ^\ould liave abated the nuisance \^hich exist 
cd at the foot of tlie wall and behind it such as the 
opening of arches at the foot, etc. 

[TL>hm\ood .-ind PlettluM, JJ 7*1110 15 C \V N p 216] 


Xutfutncc, Dcjimlion oj—Whal countliutvft nutinnice 
under the Act—Malnof vleanHiiuf of nlieetn 
nwifi expennirc ij nuinf/nre. 

Nabendba Nath AFitter 

UK. 

CoErOllATIOX 

A large biisiee, owned by Kumar Nari'iidra Xiith Witter 
and iihuttiug on the Circular Hoad and (tas Street, had 
been the subject of iuiproveuH'ni under the Act and 
cei-tarn streets and passages had been opened out. The 
Afunu ipnhty flaiined to take wheel traffic througli eveiy 
one of these streets and to make them in etToct tlioroiigli- 
tares for wheel traffic. Tlie owner having found tliat 
the public were in the liabit of using his private streets 
as tiioWMighfares, put up eeitain posts wdiich had the 
fffeet of preventing the carts passing through the hustee 
from east to west and from north to south, leaving the 



( 3 ) 

opoiiing on to the Upper Oiicular lloatl open and free Sets. 3 {*29) k 
at all tiihos for any eails vNliich had biiKinefiS in the 
bustcc; thcHo could go all ov(‘r the biistee and all round (toncld.) 
it and out again by the eaiiio pasBage by ^\h^ch tlioy 
t'nteied. The Municipality upon this charged the 
owner with creating a nuisance. The Municipal Magis¬ 
trate came to the finding that the nuisance consisted in 
the annoyance to tlie coiiseivaucy o^ersecrs and other 
Municipal einplojees when they found that the carts NathMitter 
could not get m and out of the bustee by the sboi*tost,, '‘*v. 
route but tliey liad to go liack by the same way they came 
ill. He ordered the removal of the posts. 

livid —I'hat althoiigli it might be inconveuieiit to the 
Municipal seiTauts, and although it might add to the 
expense of cleansing the hustec, it could not in any way 
iuterfeie with the effective cleaiisipg of the bustcc, and 
that the Act in cpiestiou did not'constitute a nuisance. 

[Ilolinwood and Dass, JJ 25-8-1910 15 C. W. N. p. 100.] 


Pnvate Street, JJvjimUun oj—Vaihviaij made hy joint 
owners if a ‘pnvate street, 

Harimati Dassi 

V8. 

Corporation. 


Four buildings owned by four different persons and See. .3 (35). 
bearing four different ass^Bsment nuiAbers abutted on a 
narrow common passage. One of the owners put up a 
verandah w'hich was held to be objectionable under Eule Harimiaii 
2 of Schedule XVn, as it abutted on a private street.* . 

The Magistrate held that the passage in question was Corporation, 
not a public street; nor did it come within the excep¬ 
tion provided in Sec. 8 (35) as being a pathway made by 



Sec. 3 (35). 
Ptitaie 
Street. 
(ouncld) 


Hdiimat] 

Ddhai 
i S 

Cujporatioii 


Secs. 3 (30) 1.^ 

m, 

Be^reelion, 

Building 

Line, 

Tripun- 
de^ar 
' Milter < 
IV. • 

Corporation. 


( 4 ) 

the owner of a building on liib own land to sociirc access 
to 01 the convoiiioiit use of such building. The Magis¬ 
trate concluded that it was a jinvale street, and that 
Ihile ‘i (*2) of Schedule XYII therefoie ajiplied, and he 
ordered tlu' deinolition ol the vera-iiduh. The party 
thereupon ai>peale(l. 

lldd —That the passage in question was not a jirivate 
stieet, and that it was dearly a pathway made b\ the 
owneis ot the buildings on their laud to secuie access 
to or lor the conviuiuuit use ol such buildings. 

That it (oiild not be saul that the singular does not 
include the plural or 

That the co-owners weie not I'ach entitled alter puiti- 
tion to have the same light as tlu^y had befoie jointly. 

IHoJrawood aud Fletilier, .JJ 1011-10 13 C L J p 219] 


lic-crccttoii, Meutiuuj of—licpumny roof on cjrnsiing 
shed if ie-ctcct(on—Buddnnj Inic, (njrhnjemcni 
of—Tut shed if a hmlding. 

TBiPXJMDBSurR Mittbr 
rs. 

Corporation 

The petitioner had a timber yaid at Gl, Bussa Road 
North, and there had been in existence on that yard for 
over 10 years an ordinary shod used as a working place 
for carpenters. In January 1931, he made certain 
Tiecessar}' repairs of the thatelies in the roof of the said 
shed without any change in the dimensions or height or 
without any alteration in any other part of tlve same. 
Proceedings were instituted against him on the ground 
that he had re-erected a hut without sanction, and that 



( 5 ) 


the hnt fell on the proscribed road line of Kussa Hoad Sei«. 3(39)4 
North in contravention of Bee. 351 of the Calcutta Muni- 
cipal Act. The Magistrate convicted the petitioner, and Jiuiiidnin 
directed that so much of the hut re-erected be demo- (tomld.) 
lished as ^^ould reiuovi* tJie liut Iroiii the prescribed road 
line, and leave six feet open space from the masoiiiy 
budding oil the north. Against this order the petitioner 
moved the High Couit. 


Uchl —That it was not a case oi “re-erection" as tin* 
leuiovul of the root foi rojiairs did not alter the cubical 
contents of tlie shed, and that Sec. 3 (39) did not theie- 
loie apply. 

That it was a ipiebtion wliether this shed consisting of 
four posts and a tin root could be legarded as a “budd¬ 
ing,” and 

That the oiieiK'e of infringing on a building lino is tlio 
election or le-eiectioii of the wall of a building within 
that lim^. the loplacing ot the rool on four posts aheady 
in existence did not constitute the offence. 


'J npun- 
dcflhur 
MitWr 

('urporaiion. 


[lluhnwuud aiui UlidUeijeo, JJ 3-b-ll 16 U N, p. 93] 


General Oommdlcc—Election by Waul and Nominated 
Comnitsstoners—Fiidd of selection if Unuted to 
then oilII namher — Mandamus^ conditions for 
(jrant of — Quo~uarranto if in existence in India 
and if justifiahle. 

In the matter re 
Mr. a. C. Banerjee 


Under 8ec. 9 (1) oi the Calcutta Municipal Act, the* Fit 9 
General Committee shall consist of 12 members and 
the Chairman; under Clause (2), of the 12 members Efccfios. 
4 shall be elected by the 25 Ward Commissioners and 



(. 6 ) 


Sec 9. 
fiemriH 
(hinmiUet 

EhetiOH 

(coiiUl.) 


He 

Mr. A. C 
Banerjee 


4 by the 25 Commissioiicm appointed by the Bengal 
Chambci of Commeice, tl\e Calcutta Trades’ Association, 
the Calcutta Tort Coiimussioueib and by the Local 
Covei-nmeut. 

Alter the (Jeueial J<llectioiiH of 1912, the Becrctary to 
th(‘ Corporation sent out to each Commissioner a letter 
as usual emiuiiiug whether he Mas willing, if elected, to 
sciTe on the (General Committee. Mr. Bauerjoe replied 
stating that he was wilhng to 8er\ o on the Committee if 
elected by the Ward Commissioners. From all tlic replies 
received t^No lists were piepared, one on white paiier con¬ 
taining the iiaiiies of the Ward CominissioneiB and 
another on yellow paper containing the names of the 
Kominated ComimssionerB who had expressed willing¬ 
ness to stand lor election to the (leneral Committee. At 
the meeting of the Coiporation, held on the 4tli April 
1912, the Charrinan asked the Commissioners present to 
separate themselves into two bodies, i e , Ward Com¬ 
missioners in one body and Nominated Commissioners 
in another, for tiro pui'pose of electing 4 CommissionerB 
from each body to reprcherit them on the General Com¬ 
mittee. The Ward Commissioners wei'e supplied the 
white papers containing the list of Ward CommissionerB 
who had offered for election, and the Nominated Com¬ 
missioner's the yellow papers containing the names of 
the Nominated Commissioners who were wDling to be 
elected. Each paper contained a direction to keep four 
names for whom the Commissioner would give his vote 
and to strike out the rest. Mr. Banerjee failed to be 
elected by the War’d Gommissionei’s and ho obtained 
a Rule, calling upon the Chairman to show cause why 
he should not convene a proper meeting of the Oorpora- 
• tion for electing 8 members to the General Committee 
according to law% He also applied to the High Court 
for an order, directing the eight members already elect¬ 
ed to refrain from sitting or taking any part in pro- 



( 7 ) 

ceedings of the General Committee. TTia main conten¬ 
tion was that, under the law, it was op(*u to both the 
Ward and Nominated (bmimssionors to select any four 
CommiSHioneis to repieseiit them, and that by restric- 
tinj^ the choice of candidates to 1 among their own iinm- 
bcr his chances of being elected by the Nominated Com- 
missionera weie injuriously affected. 

Held —That, on the construction of the clear words of 
Sec. 9, tlie Ward Commissioners could go outside their 
number and elect any 1 Commissioners to represent 
them; so also the Nominated Commissioneis. 

That in view of the fact that the Statute had been so 
framed that each of these two bodies —i c , those elected 
by popular fiaiichise and those not so elected—shall 
have equal representation on the Commith'-e, and that 
in practice neither the Ward Commissioners nor the 
Nominated (^uumissioners would elect their representa¬ 
tives outside their numbers, it could not he entertained 
that Mr. Baiiei’jee's cliancc of election had been preju¬ 
diced. 

That the grant of a mandamus was discretionary, and 
was not justifiable under the circumstances, 

That in regard to the proposal for an order on the 
members of tlie General Committee in the nature of 
quo irarranio, although the remedy of the nature of quo 
warmido did exist in India, having been introduced 
with the Law of England on the establishment of the 
Supreme Coui’t—there was no specific statutory pro¬ 
vision showing that it had lieen taken away—the enurt 
Ought not to grant this relief. 

The Buie was dismissed with costs. 

fBletcher, J., 294-1913.3 


Sec. 9. 
G(‘n*ral 
Commit tf» 
Eieetioiu 
(conoid ) 


Re 

Mr A. C. 
Banerjee, 



Sec. 136. 
Smhua 
Fund*, Aj^pU 
ntUou of. 


Corporation 

rs. 

Sinking Fund 
Trualees 


( 8 ) 

i 

Loam, Repayment of — Fund, application of. 
If total accawuhition in the Fund ot only the por¬ 
tion accrued in rcbpcct of a pattieulur Joan could 
ho utilised for its discharge—Fiustees if entitled 
to use discretion or hound to comply icith Corpo¬ 
ration demands in application of moneys for ic- 
IHiymcnt of Loans. 

COBPOEATION 

V8. 

The Trt’stbes to the Corporation Sinking Fvnd. 

Tn connoctioii \tith thp re-pflyineiit of the Coi-poration 
Loan for 20 lakhs, tvluch fell due on the 1st Deeeinher, 
1911, the Tnistees to the Sinking? Fund urged that as 
owing to the defective provisions of the law and the 
rate at wdiicli the eontrduition to the Sinking Fund was 
made, the period required for the maturity of the Sink¬ 
ing Fund in respect oi a particular loan was so much 
longer than the peruxl of currency of the debeiitui'es of 
that loan, the practice previously followed of drawing 
upon tlie total aecumnlatioii in tiie Sinking Fund in 
respect of all loans instead of utilising only the amount 
wdiich had accumulated in respect of tlie particular loan, 
which fell due for repayment had depleted the Fund to 
a large extent, and was therefore financially unsound 
and was opposed to the true spirit of the law, which 
contemplated the repayment of debt by means of a 
Sinking Fund. Therefore, although the total accumu¬ 
lations in the Fund amounted to over I^s. B8 lakhs in 
the pJ*eBent instance, tliey declined to pay out of the 
Fund more tiian Bs. lakhs only which had ac¬ 
cumulated in the Fund in respect of this particular loan, 
and suggested that tl^e balance of^he amount required 
ini^t Jbe raised fey borrowing. The Corporation, on the 
hand, that the nhole sum of Ba. 20 , 



( 9 ) 

lakhs required should be \(ithdiawn from the Sinking 136. 
Fund. It iRas pointed out to the Tnistees that the pundJl^AppU 
course suggested by them would cause undue loss to cation of. 
the Corporation in respect of stamp duty, etc., and (®®®***> 
would reduce the borrowing capacity needlessly, and 
that the interebts of the Sinking Fund were sufficiently 
safe-guarded by the fact that the Coiporation had de¬ 
cided to make additional contribution towards repay¬ 
ment of loans to a special reserve fund to make up the 
deficit in the Sinking Fund, and that no other loan would 
fall due for re-payment before 1015 by which time the 
Act would surely be amended to remedy the defect which 
had caused all this shortage. The Trustees were in¬ 
formed that under Secs. 135 (1; and 186 read together 
every loan as it fell due must be paid from the accumu¬ 
lations of the Sinking Fund as far as practicable with 
the amount at its credit, and that the balance, if any, 
would be paid by the Corporation. Nevertheless, the 
Tnistees declined to alter their views, and, on the ad- ® 
vice of the Advocate-General, they contended by rea¬ 
son of the use of the word “may” in Section 186 that 
as Trustees they were entitled and bound to exercise a 
sound discretion in giving their consent to the with¬ 
drawal of funds, and that they were not bound to com¬ 
ply with a requisition from the Corporation if they con¬ 
sidered the action proposed to be financially unsound. 

The contention on behalf of the Corporation was that, 
under Section 129, it was the Corporation and not the 
Tnistees who could determine what amount should be 
borrowed, that the Act did not require separate accounts 
for each loan to be kept or prescribe a separate Sinking 
Fund for eadi loan; that in the matter of investment 
aQ moneys paid into the Sinking Fnnds and of varia-* 
tion mr transposition of any seeuritieB made over to them, 
the Trustees were under the orders of the Corporation 
at4 submitted accounts to (hat body; and that the 



( 10 ) 


Sw. Itf6. 
a inking 
Fundi, Appli 
Clifton o) 
(com'M ) 


Trustees had no option but tn apply the Sinking Fund 
in then hands, ho ftu as the same siiflicod, towards re- 
poymenl of the loan. Tins mow of the Corporation wis 
Hiipportod by an opinion obtained from Mr. S. P. Sinlnu 
'V« the Corjwration and tin' Tiiistees (oiild not coino to 
any agrceimmt, a leterence was made to the High (\)iirt 
under order XXWI, Sthediile 1, of the (’ode of Civil 
Procedure. 


Ilald —Tliat tlio Act had not directed the CoriKuation 
to create a separate Sinlnug Fund f'U cacli loan and 
there were no Mords in the .\ct to i.nt house tJie position 
taken up bv the Trustees, nr , that ^^adi jiaituulai loan 
was entitled to an aliquot chaigi^ only upon the Sinking 
Fund, and that the Tnisfcei*s utu’e not entitled to say 
that only such portion of the Sinking Fund iihicli they 
coiihidi'i* ought to b(> allotted as the sliaio of that Fund 
Corpoi aimn upplicabh' towiuds the redumption of the loans that are 
Sinking Fund aht'ady due is only available. 

TruHtPB although the Corporation could boiioii niidor 

Sec. 129 to pay ofl* a pnwious loan, they could under 
Sec. 189 only borrow, unless tlu‘y obtained the express 
sanction of the (lovernnient of India, for the iinexpirod 
portion of the period for which tlie previous loan was 
sanctioned. Tu the present instance the 20 lalchs loan 
had been Ixirrowed for 15 yoais all of which had expired. 

That as th<! Act stands, tlu* Trustees arc bound to 
ajiplv the Sinking Fund at the request of the Corpora¬ 
tion for the purpose of repadng on due date debentures 
beeoining due. 

The Tnifltees w*ere accordingly directed to compiy 
wilbh the request of the Corporation and the Trustees* 
•costs in the suit were ordered to be paid out of the Gene- 
. ral Funds of the Cori>onifion. 


[Fletcher 3 , 12^2-12.] 
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Boundary Wall if Building and assessable to Hates. 
Statutes, Inicrpretalion of—Construction first 
placed by those whose duty is to execute it, 
Value of» 

COBPORATION 
Benoy ICrishna Bose. 


A 163. 
Boundary 
trail 

Huildtvg 
ft ltd afites- 
sabh\ 


Jn revaluing certain premises boloiiging to the op-St'Ch I5j,i6i 
poHite party for rates the compound wall had been re¬ 
garded as a pait of the building. On tbo party appeal¬ 
ing to the Court of Small Causes under Sec. 1G2 tbo 
Judge held that the boundary wall had been fpinugly 
jneluded and directed that it be excluded. Against this 
order the Corporation ol)tainod*a Buie. The Court in 
discharging the Buie \Mtli costs, 

Held —That none of the definitions of “building line,” 

“building of the warehouse class,” “domestic building,” 

“masonry building” and “public* building” contained in Corporation 
Sec. 8 snpport(»d the tlic'ory that a compound or boiin- jjJnoy 
dary uall was intended by thc» framei's of tbe statute to Krishna 
bo treated as a building. * 

That it had already been ruled that mi detached wall* * I'/rf*" Corpo- 
built of masonry was not a masonry building, the Judges 
pointing out, IJL.,-. 

Page 1, 

(a) That, although the derivative meaning of the ist volume 
term “building” might possibly be com- 
prehensivo enough to indicate whatever »R«ling8* 
ia built, the various provisions in the 
Calcutta Municipal Act pointed to the con¬ 
clusion that the term “building” was not 
intended to include a wall. Secs. 292, 

801^ 852 and 427, for instance, made it 
reaaonidMy plain,that t^ bet* 

meiD a 
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iim. III, m 
icies. 

' Sotmiarif 
wtt if 
Bmiiing 
uni nmt- 
iohle. 
(coneld.) 


sent to the minds of the framers of the Act 
and that they did not regard the former as 
including the latter; 

(b) That if the contrary view were adopted then 
a wall constructed from the plinth upwards 
of some material other than masonry might 
be held to come under the definition of hut. 


That an examination of Schedule XYIl showed that 
the rules laid down for the use of building sites and the 
execution of building works were never intended to 
apply to compound walls. 


That the Act must be coiistiiied as a whole and that 

Corporation Statutes framed for similar purposes the term 

M. “building” had not been usually interpreted in its de- 
sense. 

That various provisions of the Municipal Act negatived 
the conclusion that a boundary or compound wall is a 
building within the meaning of Sec. 161 . 


That the above view was in accordance with the inter¬ 


pretation put upon the statute-by the Municipal authori¬ 
ties till recently. 


That the courts in construing a statute will give much 
weigU td the interpretation put upon it at the time of 
its ex^ctoent and since by those whose duty it h^ 
h^ 'to eonstnie, execute and apply it, though such m- 
terj«i^i(m has not, by any means, a controlling eStot 
courts ei^d may have to be disregarded lor 


‘I ‘ 


ijr. is o. w, js. p. mmi 
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Assessment—Amalgamation of two premises for Valua 

tion if authorised. 


Kbista Cuanpba Ohattebjbb 


CoBPOBATIQB. 

This was an appeal in respect of the assessment of 8eo. 1(2^ 
premises 77, Haris Chatterji Street amalgamated with 
premises 76-1. Objection was made to the valuation of nf 
the land and the building, and mainly to the amalgama- ^ 
tion by the Corporation for purposes of assessment of 
the two holdings and to the inclusion of 'a passage to 
premises 76, in premises 77. 

Held —That there was no section in the Act under 
which the Corporation had got any power to amalgamate 
two holdings and that the two holdings in question o^dr* 
could not be amalgamated against the wishes of the Chatterie« 

«‘‘ep»yer. Oorpo'JrtiM 

That the passage leading to pi-emises 76, could not 
be included in premises 77, because in the 6rs| irkee in 
the notice under Section 158 the passage was not meuf 
tioned, and in the second place if the passage was so 
included it may put the appellant to great tcouUe if he 
sold or gave away the two holdings to two senaiato in- 
dividuals. 

I 

{Baba KaMndra Kruhtuk l>aH, Judge, Oaurt of Slmall 
OaoMi, SeaWt. 8-5-ieiCt] 
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Asse88ine7it Appeals—Cotnpctency of Sitiall Cause CouTt 
to deal with questions oihci than Valuation. 


Sec. 162. 

Appeals. 
Jv^hdietton 
of Stuall 
‘('au^e Voni’tt 


Oorpoi^tion 

f?«. 

Peery 

l^ohonBoy^' 


OoBrOBATION 

vs. 

Peaby Mohon Boy. 

Tlie appeal related to the ^[ueBtion of valuation of cer¬ 
tain premiseB in* the city. The Corporation had valued 
the land at Hb. 7,694, at Rs, 400 per cottali, for an area 
of 14 cottahs of solid land, and at Ks. 300 per cottah for 
an area of 6 cottahs and odd of tank-filled laud. Upon 
appeal, the Hinali Cause Court Judge, Bealdah, came to 
the conclusion that 5 cottahs ought to be treated as solid 
laud at Bs. 400 per cottah and that tlie remainder ought 
to be valued at Bs. 225. lie also held that it was rea¬ 
sonable that a certain portion of the premises distinctly 
demarcated should be separated from the remainder and 
assessed as vacant laud, and he accordiugl} directed 
that from the entire area of the holding the portion 
fenced off should be excluded and assessed as vacant 
land. Againt tins direction the Corporation appealed. 

^That in appeals under Section 162 it was com- 
l^tetit to^ihe B?»aU Cause Court to deal with the ques-^ 
tbn ^ valuation and that alone. 

That, ths manner in which land is to be assesed, or 
.wheth^t it is or is not to be assessed as vacant land was 

the jurisdiction of the Small Cause 
ftJdj^ 'A^ ilierefore the portion of the order direct- 

land^ to be treated as vacent 
innsdictton. ' 


JJ, 21^1910.15 0, I*. J. u. aod.1 
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Primte Common Drain in Bustee-^Ilight of MunicipaUtg 
over it—Place lav'fulhf set apart hy the Corponi- 
tion joi the din'hanje of the drainage — Presump” 
iwn. 

(lOju^ii'A Chandra Addy 

, V8. 

Corporation. 

The petitioner wap a tenaiit of 58, Nimu Goflsain’s Sec. a09, <o 
Lane and wap living in lu« own hnt. The ow’ner of the jirirntf 
premiflOR Nor. 58 to 55/i, a bii&toe, constructed a pipe > 

drain, called the coiniuon house drain, in 1906 or 1907, 
about 500 foot long, on the north of tliis block of huts, 
connected with the municipal drain in the lane situated 
about 850 fetit from the promises No. 58. There were 
two-yard gulloys made to receive the drainage from these 
prennses and a surface drain leading from them to the 
gullets. A notice was sciwed under Sec, 299 on the 
petitioner requiring him to connerf the surface jlrain' 
with the landlonVs drain on the north. T^o petitioner 
having failed to coraiily, was prosecuted before' the 
Municipal Magistrate. 

The legality of the notice was assailed on the ground . 

(1) that the premises was not withotit SufBrfent ' rporsw>« 
of effectual drainage, and (2) thkt tore tms no Muni¬ 
cipal drain or some place lawfully sCt dis- 

dharge of the drainage within 100' fiaef 
o( the premises, and f8) that to comuR)n drain' 
by the premises could not he regarded as.siicll 
as it did not belong to the Municipality. 

Magisti^te dismissed these oontentkms 
to petitionee to pay a fine.' Me 
^ ip Hig^ Oonrfi. 

the private 'Oomihcai drai^' 

.prosified to he S;' 


Gobinda 

ChuEidra 
Addy 



3ec. 299, etc. 
'Common 
Private 
' Drain in 
Bootee, 
(<H>ncld) 


Oobinda 

Chatidra 

Addy 

VO, 

’OtHTporatioDt 


That there can be no presumption as to the statutory 
powers of the C’oiiwratioii beyond what the law gives 
them. 

That a place lawfully set apart for the use of the pub¬ 
lic by the Corporation must be a place over which the 
Corporation have acquired, by some pi'ocednre under the 
Btatiite, a right to make use of private property as a 
public! drain. 

[Hiat in the absence of an>i;hiug to show that the 
Corporation had obtained any powers to set apart such a 
pla^ for the discharge of drainage, it must be regarded 
as the private property of the landlord, and a mere 
tenant cannot be called uix)n to alter liis drain to suit 
the convenience of the Corporation. 


[Holmvtrood and Fletoheir, S3. lO-ll-lQlO. 381. L. B. Cal. p. 268 
16 C. W. N. p. 412 and 13 C L. J. p, 327.] 


■ Fixture —Projecting Verandah supported hp Beams of 

the Hovse, If a-*- 

1 

Babaua PitAeANjso Boy CHowntiUBY 
vs. 

CdRPOBATlON. 

I f ■ 

er Seel^on $41 on the Plain- 
4rhich restdd on the beams of 
roQiii :hhd this was followed by an order of> 
il IllgiStrate to yemoye the struoture wB^iln 
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The Mnnsiff of Alipore who first heard the suit held 
that there was iH encroachment on a public roa<l, that 
the verandah as constructed was more a part ot the 
original building than a fixture added to it, and that tlie 
action of the General Committee and the order of the 
lifagistrate were ultra vires. 

The District Judge, on appeal, found that the veran¬ 
dah was*really no verandah at all but merely a broad 
coping; that it had been in existence for more than 60 
years and that as it did no harm, the Coloration, in 
acting as they did, were somewhat unreasonable. Never- 
theless as the strip of land under it could not be re- piasabno 
garded as anything else but a road belonging to the 
Municipality, he held that the Municipality were en- ^ w ***^ 
titled to remove it. An apeal was thereafter preferred Corporation, 
to the High Court. 

Held —That the particular projection could not be 
said to be 6 fixture attached to a building so as to form 
a part of the building, and that it did n^ come within 
Sec, 841 of the Act, 

The decree of the District Judge was. reversed and an 
injunction was granted restraining the CoitH>rati<m from 
taking any proceedings under Section 34f * 

fjotikint C J and Coze, J 25411. 16 0. W. K. d 730 and 

13 C L. J, p. to] 


Fixture, Removal of^-^ompensatton, t/ llit 

condition precedent to r&movM, 


tiCADut Hno 
Co&nottAt*»nr 



Sec. 341. 

Fixtun) 

fvasntiout 

fcoTitd.) 


Vide pp. 4 As 
5 I.iegal 
Opinions 
and Rulings, 
Vol. II. 


Imadul Huq 

, VHi 

;Cor'poration. 
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up drain.' Boofs liad boen put over them supported l>y 
pillars Hiiuk down into tlic noil betwpii the street and 
the covered up dram. The Corporation had been en- 
deavoimng from ahout 1901 to remove these encroach¬ 
ments. , It ifi unnecessary to ivfer to the earlier pio- 
coedings in coimoctioii with this matter. In 1907 the 
Corporation appealed to the High Court who held that 
the structure in question was a fixture and was an en¬ 
croachment on a public stieet. 

Ill December, 1908, the party instituted a suit in the 
Court of the/ first MunsifF of Alipore asking that the 
Corporation he directed to pay Bs, 1.1.50 as compensa¬ 
tion and a decree for the oniount may be passed in his 
favour and he further claimed that so long as sm*h 
compensation was not paid the Corporation was not en¬ 
titled to order the demolition of the structures in ques¬ 
tion. The Munsiff’s order was that “ the suit be 
decreed for Rs. 679-11-3 with pi’oportionate costs, etc., 
and that it be declared tluit the defendant Corporation 
hafi no right to remove the shed in question without 
paying to the plaintiff the compensation decreed.” 
Against this order the Corporation appealed to the Dis¬ 
trict ^ndge of 24-Pergunahs on the ground 

(1) that in law the pa3"meiit of compensation could 
not be a condition precedent to the removal of the en¬ 
croachment, 

(2) that the question of restricting the Corporation from 
removing the encroachment before compensation was 
paid OM already been a matter directly at issue between 
,thet paisjl^es in-a previous suit, 

; timt the ordinary Courts of original jurisdiction 
^ Poyrm' to adjudicate npon the question of com- 
l^satloh’ as between the Corporation and the parties 

by the exercise of the Corporation’s 
Municipal Act, and 
awwded was excessive. 
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The District Judge decided the first two points in Sec^ Ml. 
favoui of the Corpoiulion. As regards the 3rd point he 
held that it was laid down distinctly in Section ()17 that 
all cases of disput(i regarding the tinionnt of conipeiisa- 
tion shall be determined by the Court of Small Causes, 
that the quostioii wJiether the plaintiff wras entitled to 
compensation was a pure question of fact and not a 
question of title, and that the contention that the right 
to comjiensation as wfdl ns the amount of it W’as in dis¬ 
pute and that the Small Cause Court had no jurisdic¬ 
tion to try a qiu'stjou ot title was entirely without 
w’eight. He came to the conclusion that the party was 
entitled to a declaration that on the demolition of the 
fixtures he was entitled to compensation, the amount of 
such compensation being determined by a Court of com¬ 
petent jurisdiction. 

The party appealed to thd High Court against the 
decision of the District Judge. Imadalllaq 

Held —That the fixture which was an 
on a public street was one coming within the terms of 
Clause 8 of Sec. 341 inasmuch as it was erected before 
the 1st of June 1803. 

That the party's cmitention that he was, entitled to be 
paid compensation before he was put under any ubliga' 
tion to remove the fixture was based on an erroneous 


reading of Clause 3 of Sec. 841. 


That the words contained in this Clause W'ere capable 
of but one meaning, that is that compensation is onl^ 
to be paid to a person who has suffered damage by the 
removal or alteration, in this Casa there had been no.re^ 
moval and therefore no damage. ', ' , • ' 

That there must be removal resulting ih 
fore compensation is payable and it cot^d 
gested that the payment p! oompensa^^ 
dition precedent. 


The appeal was dismissed 
tJeakiM, 0, «i)4 
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Fixtiues—Order jor demolition—Limitation period tn 
Sec. G31 nhetlier applicable. 


Babat Chandba Mukuebjee 

C8. 

COBPOBATION. 


3ecB. 341, 450 In January, 1907, a notice under Beetion 341 was 
Fixture sciTed On tho petitioner calling on Uim to remove'a ma- 
DemoiiHott sonry platform at 137, Corporation Street ^hich was 
Lvmrtatwn, gjj encroachment on a public street. On 

failure to comply with it, proceedings were instituted 
under Sec. 450 in October 1907. Tn O(tobor 1909 the 
llumeipal Magistrate held that the platform in question 
was a fixture and that it caused an encroachment on- a 
public street. He directed that it 0b demolished by 
the Chairman at the expense of the owner who there¬ 
upon appealed. 


4!Sl4nclra 

^I4akh«rje<> 


It was urged on his behalf that as he had failed to 
comply with a requisition lawiidly made, he became 
liable under Sec. 574 to a penalty of t\\o hundred rupees; 
that the application to the Magistrate under Sec. 450 
was a complaint and the Magi^rate could either have 
punfebed him under Sec. 574 which he did not or made 
an order under Sec. 450 which he did; that as the peti¬ 
tioner was liable'to punishment the proceedings were 
i^bjeot to ^6 limitation provided in Sec. 631. 


Held^That Sec. 681 had no application to the' order 
d Magistrate and that the order of demolition was 
ifMt iUeg4 on the ground of having been made after the 
period prescribed. Sec. 574 may make non^ 
a requisition under Sec. 841 (1) an 
It does, the offence must be tried accord- 
^ regplar way t e., on a complaint which 
1 .* jg njypntioned in Sec, 4 ol 

Code, No»sWpB tato to 
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this end in the present case and therefore Section 681 Seci. 341,46( 
has no application. A special remedy provided by Sec- 
450 Vi&B applied; but there is no necessary connection itemonttm 
between this remedy and the punishment of an offence. I^ncldj' 
The tvvo things are quite distinct; the limitation in Bee. 

631 applies to the one and not to the other. 

[.Steplien aiid Carnduff, JJ 18 2-1910. I. L. B. 37 Cal. p. 384. 

14 C. W N. p 691.] 


Buildimjb, Additions and Alterations to—Refusal of sanc¬ 
tion to plan—Suit atjamsi Corporation to stop 
demolition—Duties of Chairman, General Com¬ 
mittee and Corporation, 

Bhola Bam Chowdhcbv 
vs. 

OOBFORAtlOK. 

In 1908 the Plaintiff obtained sanction m reCpeet o{Se<»,^,d7i, 
199, Hanison Road which was ‘treated as a domestic *1* JUJJ’ 
building. Subsequently with a view to make certain 
additions and alterations he submitted another j^lan lor 
sanction and urged that the building was of the ware- 
house class. The Chairman refu^ sanction; the 
plaintiff thereupon appealed to the General Committee ^ 
who uj^eld the Chairman’s decision. Thereat the 
Plaintiff instituted a suit in the High Ooiirt ageuist 
Oor^ation amongst other things for a declaraion thet 
his building was a building of the warshoiii^ ciw un¬ 
der the Act and that the refusal to sanotioiii 
lar, illegal and wrongful. Xt was urged Ifi the coCrtNil 
i>( the hearing on behalf of the Plaintiff 
ral Committee under the Act was 
^and' tM the C!ai:^¥ation was ^ ^ 
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Secs 570 371, sued and iu support of this view the following among 

were cited. Corporation* cts Shyama Charan 
jSaucttoMs Pal, and Tiillaraiii* m. Corporation. 

On the other hand the case of Jogendni Nath Mu- 
(concld.) klintit i,n Corporation was cited on behalf of the Cor¬ 
poration. 

Held —That the Calcutta MiinicipaJ Act confers the 
ChowdhuS approve or reject plans of jiroiiosed buildings 

on the Chairman fioin whose decision an appeal lies to 
Corporation, General Committee whose decision on the subject 
is final. 

That the Corporation have no control o\er the Gene¬ 
ral Committee with legaid to matteis specifically dele¬ 
gated by the Aet to that body. 

That a suit would not therefoie he against the Coi- 
poration for an injunction, 

[Fletcher, J. 22 34909. 13 C. W N p 740 & 1 L. R 36 Cal 

p. 671 3 

* rtde Legal Opinions and Rulings, Vol I, pp 25 & 176. 
iTide Legal Opinions and Rulings, Vol XI, p 2. 


Applicalion for permission to execute a irotl neither re¬ 
fused nor granted—Remedy of Apjdicant — Impri- 
sonmeni in default of payment of Fine if legal-^ 
Offence under Municipal Aet v'hethcr falls under 
Sec, 64 of Penal Code. 

Basahta Kvmabx Deui 


v«, 

CoBl'OBATlON. 


The petitioner was prosecuted for making certain 
and alterations at premiscjs 30, Bam Bagan 
iJtoe iad^ation from the sanctioned plan and in con- 
i’ 3te^V«ntioH: o| certain Eules. The Municipal Magistrate 
w*. I tiered, d^olition of the objectionable portions within 
This order not having been complied with, 
ma p^oh^ ittaa.pro^cuted under Section and was 
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Deiiwlthon 
order, Iw 
pi ti>omuetit 
IH default 
of Ft He. 
(concld ) 


Basanta 


finod \\h. 20. in clofaulfc to undergo simple imprisonment 
lor 20 days. Slie tlien'upon moved the High Court on 
the ground (1) that thoie ^\aB no sanction or refusal 
undei Section 871 and that the older of demolition was 
tlieiefore illegal and (2) that the alteniativo sentence of 
simple imprisonment was contrary to law. 

Held —As r(‘gards the 1st point, that there was no de¬ 
fect in the proceedings and if she was dissatisfied with 
the demolition order an application (or revision should 
have been made vithin two months of the date on w'hich 
it W’as passed. 

.\s regards the second point, that there was no autho- Kumm Debi 
rity under the Calcutta Municipal 4ct to impose im- Coiporation. 
prisonment in default of payment of fine, at any rate for 
such offences to which a daily penalty is assigned in ad¬ 
dition to the substantive fine, because^ if a man were put 
in jail he could not veiy well be a^ked to pay a daily fine 
for not carrying out the direction: that these technical 
offences which carry penalties in the shape of fines are 
not to be classed as offences under Koc. 64 of the Penal 
Code and that Sec. r>80 of tho Municipal Act precludes 
any alternative sentence of imprisonment. 

[Holmwnod and Sharfnddin, JJ 10-2-11 15 0 W. N. p 906.] 


Bnildhigs dulg savHioned hut not yeA erocted-^Suhsc- 
quonf Additionit imposed—Apphmhihty of fiec. 

391— IncgiiUirHy m Application to Magistrate 

Kisobi Lal Jaini 
vs 

COBI’OBATION. 

Tn 1908 sanction was accorded by the District Build* Sows. A 
iug Surveyor to the erection of a certain buildi»g. Sub* 
seqiiently another application was made .for sdnetion to AdduM' 
an addition to the building as originally proposed and 
this ^'as likewise granted by the l^efcriet BmMiug 8or* 

* veyor. No building operatiom of Mnd yens bogun 
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Secs. 391 ft 
102 

AddiUo'iii 
lo a pfofn>ifed 
Jfutldvip, 
conuld ) 


Kiflori Lai 
Jaim 

VO. 

Corporation. 


till after the second application had been disposed of. 
It was contended on l»ehalf of the Corporation that the 
J3iHtriet Building Surveyor had no authority to grant 
the second sanction as the case was one of sanction to 
an addition to a building falling under Section 891 of 
the Calcutta Municipal Act and therefore the only au¬ 
thority by which the sanction could have been granted 
was the General Committee. An application was made 
to the Municipal Magistrate who passed an order for the 
demolition of the building. Thereupon the petitioner 
appealed. Incidentally the point was urged that the 
Secretary to the Corporation had no power to make the 
application to the Magistrate. 

Held —That Section 891 applies only to alterations* of 
and additions to exiyttntf building and that a supplemen¬ 
tary application proposing an addition to an already 
sanctioned plan of a contemplated building does not fall 
within its scope. 

That any irregularity in an application presented with 
the sanction of the General Committee by its Secretary 
to the Magistrate would he cured under See. 102 (1) (c). 


CGarnduff and Bichiu^aon, JJ. 30-3-1910. I. L. B 37 
Cal. p- 585 Mid 12 C L. J p 24.] ' 


Bustee I^and—Otener of Bmtee—LtahiUfy of actual 
oicner to carry out improvements when his Estate 
i« under a Receiver. 


COBPOKATION 

vs. 

Ham Kassim Abipf Bham. 

' <' 
i 

was served with a notice under Sec. 408 
td> cany'^rtain improvements in the bastee at 7, 

]Bte did not ol^ject to the notice^ but , 
" fiaiM’-td-iarry r^uisition^ and'was therefore 
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It was contended on behalf of llazi Kassiin that the 
property was in Uk* hands of a Heeeiver ai)pouited by 
the High Court and that it was not possjble therefore 
to comply with the notice; that the word “owner” oon- 
iiotes ceitain ngbls and privileges which Ilaji Kaasim 
was nnable to <‘X(‘rciHe in Ibis caw" owing to the ap¬ 
pointment of a lieceivcr. 

It was argued on behalf of the Corporation that the 
accused as owner of the bnsteo w^as bound to carry out 
the requisitions and that lie should have taken pro¬ 
per steps to move' the High Court for directing the Be- 
eeiver to caiTy out the requisitions. 

A lefovcnee was made to the High Court by the 
Municipal Magistrate us to whether the accused was 
bound to move the High Court for taking steps for the 
carrying out of the requisitions of the notice, or whether 
the Coi-poration should have, with the leave of the High 
Court, served the notice under Bee. 408 upon the Be- 
ceiver. 

In W H Fmh*, Revetver to the Estate of Haji Kasslm 
Artff vs. Corporation it was held that a “Eeceiver” ia 
not the owner of tlie premises he holds as Eeceiver 
within the definition of the term as contained in the 
Municipal Act and that he is imi an agent or tnistee in 
that behalf. 

4 

‘ IliiU—Thskt it was incumbent on the owner to re¬ 
quest the Beceiver to comply witli the notice after tak¬ 
ing the directions of the Court and on In^ failure to com¬ 
ply, to apply to the High Court making the Beoe;iver a 
party to his application. 

[Oaspera and Sharfttddxn, JJ. 12;6-U. 38 I,*n. Bb O'al.!. 
p. 714 and 15 0. W, N. p. lOOaj 


Sec. 408 
Jiuntcf 
jn orempnt, 
Oivner^fi 
duty whfn 
JSalatP undtr 

(conc’ld ) 


CorpoTation 

Haai Kaaaitn 
Ariff Bham 


*Vitfe 

Qpiniona 
and HuUnjM 
Vol. I, p. X 
« 
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U^ing n hoiiho joinu^ unjii jot humuv hnhftaUon—Joint 
penalty imposed on sereral accused if legal 


Bkairab Chandsa KoiiAY 

V8. 

Corporation 


SccA. 444 {‘2) 
& i>74. 
Using 
coudfiuited 
ffOHSf. 
Jmnt 


The petitioner who was the owner, and anotlier who 
apparently was occupying tlie 1 mild mg with him w’ere 
prosoented for disobeying an order under Sec. 444 (2) 
prohibiting them from using a house found to be unfit 
for human habitation, and were sentenced by the Muni¬ 
cipal Magistrate to pay jointly a fine ot Rs. 50. 


Held —That the act of disobedience in each of the 
accused w'as a separate offence, and tliat the passing of 
the joint penalty was illegal. 


[Harrington uid Tounon, JJ 9-6-1910 I. L B 37 Cal. p. 
895 and 14 0 W. N p. 911,] 


Demolition Order^-^Acceptance of Rates in respect of 
premises if Acquiescence m Disohedieuee of Order 


Lvomi Nabayan Mahto 
vs. 

CoBPOBATION, 



The order to demolish the building was made so long 
•»;1ihe' 25th September, 1905. Since then the peti- 
endeavouring to induce the Corporation 
demolition but to come to terms with 
considerations to aUow him to dis-' 
These negotiations had hot ended in 
Shh ifgtejl&ent hetw^^ the ,par^. Meanwhile rates 

^ a^pted in of the premises, > 
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and prosecution for failure to comply with the demoli- See. 449. 
tion order was proceeded with with the result that on ^ 
the 8th March 1910 the petitioner was sentenced to pay AcMftunee 
a fine of Rs. 10 a day. for 20 days. The petitioner there- 
upon moved the High Court, his main contention being ^condd.) 
tliat the fact that the Corporation had realised the rates 
amounted to an acquiescence in the existence of ^the 
building and that the Corporation were therefore pre¬ 
cluded from enforcing the demolition order. 

IlelJr-Th&t if the petitioner’s argument were well . 

founded it would come to this that as long as he could 
keep the negotiations open between the Corporation and Makto 
himself and could avoid complying with the order by corpofatiom 
amusing tboni with offers, ho long he would be entitle^ 
to escape the payment of any rates in respect of the 
building ordered to be demolished, and that such a pro¬ 
position was unreasonable. 

That the acceptance by the Corporation of rates in 
respect of premises whiidi had been ordered to be de¬ 
molished under Rec. 449 does not amount to,'an acquies¬ 
cence by the Coi*poration in the disobedience of the 
petitioner to the order to demolish. 

[Harrington and Tennon, JJ. 27<S'1910. 1. h. B. 37 
Cal. p. 833 and 'l4 C. W N. p, 912.] 


Side of Adulterated Food by Servant, Ldability of Master 
—Sale by Partner, lAahilUy of Co-partnef-*-iS<flI^,, 
Meaning of. • 

Sbw Eabab 

V8. 

Com^OBAXlOH. 

Sew Karan was a commission agent, 
ducere Ita'Cal- 

cutta in certain shops whmh w^nt of La! 
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Sols 496, glioe at W, llHiu Kiiuiui liukliit’s Lane -waH in tho name 
ot Lai Chaml Sow Kanni Tho i loaltli Officer instituted 
Aduiifiaitd pi’ocodiiigs agaiust Lai C’iiaud Sew Kaian. The finding 
baud j.|jg eviddice was that Lai Ch.aid Das w<iH the hand 

raituci ttUinf it i i i nii 

Se/mtirn that aelually sold tho ghoo to tho Inspectoi. Ihe Muni- 
fcOTtdf oipai Magistrate howovor tioatod the case us li Lai Chaiul 
was tho servant ol ho\\ ivarun and oouvicttd Sow Karan 
Bontonemg him to pay a fine ot lls. KM). The petitioner 
thereupon appealed to the High Court. It was argued 
on his behalf that there was no evidence that Lai Chand 
was tlie servant of tlie petitioner, that on the other hand 
the license showed that it w'as one of puKnorship and the 
actual seller was the iiartner of the accused, and hence 
the prosecution against one of tlie partners was not 
maintainable. 


Sew Kciran 
vs 

Corporation 


Held —That Sec* 41)5 of the Calcutta Municipal Act, 
like the correbpouding section of the English Statute, is 
positive in its prohibition of the sale of adulterated 
articles, and when a seivrfiit sells such articles 
it is the master, firm or the beneficial ow^ner wdio is 
liable to punishment, and this would be so even when the 
servant adulterates tho aiticlos himself and sells without 
the knowledge or connivanco of tho master, firm or 
owner. 

That where the person who sells is one of two partners 
of th^ firm, the conviction of the other partner would he 
equally legal. 

That the Legislature intended that the beneficial 
ovrper of the article should he re.spousible for its purity, 
fdi‘, the expression “seller” in See. 507 moans the 
the shop or tho pei-son who has the license to 
Bdfi ^oi^s or who carries on business through his ser¬ 
vant or agent and ho is contrasted with the agent ac- 
tnally sel^g the article. Further, the fine which may 
lie impost under ^ee. 574 is -Bs. 100 for the first 
o^enea arid Bs. 500 for, anv subeeanent offences. It 
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was pcrtot'-tly clear that this must have reference to the Seia 495, 
master and not to the servant, because it would not 
always bo the same soivant who would be in the shop Adulterated 
selling the uriicle, and by changing his servant every Partner*sand 
week a dishonest pioprietor could continue to sell adul- Sfrvant'e 
torated goods without uicurring any turthor penalty. iconcid) 

Lllulmwoud and Shalluddiii, J.J 8-2-1932. 16 0. W N. 

p. 455.] 


By(’-htws under See 569 (18; regarding EncroachmenU — 
Validity of Clause (1)— Linmation—Continuing 
breach, offence of, if created hy the bye-law. 

Narain Chanura Cjiattjsbjbb 
vs. 

CoiU»ORATION 


On the thd August. 1908 a notice was served on the goes. 669 (iS) 
petitioner under Clause'^ (1) of the Bye-laws under Sec. 5^* _ 

o59 (18) requiring him to remove two masonry pillars Hye-lma. 
at 81-2, Bagh Bazar Street on tlie ground that they were 
encroachment on the public stieet. ifani^tHoe 

On failure to comply with tlie notice the petitioner ciauw I, 
q[as prosecuted before the Municipal Magistrate on the 
8th February, 1909. The Magistrate held that an offence ; 
for breach of the bye-law had been committed and fined, . 
the petitioner Es. 6. Against this order the petitioner ' 
moved the High Oouil;. €luit 4 et’)eA 


Hold —That a bye-law must eonfoi-m to the peovi-.cbrporatioja. 
sions of the enactment under which it purports»to be 
made; 

That Clause (1) of the bye-laws, so far ee'it relates 
to obstruction, may be conceded to come Mthin the 


* See Appendix A. 
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S«c8 559 (18y provisions of Sec 559 (18) except perhaps so far as it 
A purports to deal with obstruction whether before or 
Bye-iawa. after the passing of the bye-laws. 

That the dause is nltm vnen in so far ns it purports 
(0 create a continuing breach which is outside of and 
Ciawe 1 . fails to comply with the provisions of Section 561, Clause 
(condd.) ipjjjjj section contemplates a notice following a 

breach whereas under the bye-law the breach arises upon 
notice and there is no provision in it for a further notice 
following the breach. 

That as complaint was made more than 8 months after 
the expiration of the period in the notice, prosecution 
was barred under Section 031 and the conviction and 
sentence were therefore bad in law. 

rJeakms, C J and Woodroffe, J 17111909 I L R 37 
Cal. p. 646, 14 C. W. N 614 and 10 C L J. p. 623. J 


Election—Claims and Ohjcctiom to Voters' LisfSy Time, 
Place and Officer for lodging of—Mandamus for 
non-performance of statutory duty. 

In re 

Mr. Bomesh Chandra Sen 

8oh. IV, Under the Calcutta Municipal Act, Schedule IV, Buie 
notice of any claims and objections to the Voters’ 
4: lost must he filed with the Chairman on or before the 
January, Under Sec. 18 of the Act the Chairman 
delegated his duties relating to the elections held in 
llerdli to the Deputy Chairman who kept the Blec- 
^Departipent open on the 1st and the 2nd January 
the lists of voters irrespective of whether the 
^ ohjeetions were lodged on the list or 2nd. 

yfeeaxA* I. J. Cohen and D.,J. Cohen made over a 
numl^ of olaima to the Secretary to the Corporation at 
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his residence in the Corporation Buildings in the even- 
ing between 5 and (> on the Ist January asking him to 
receive them as the Election Department was closed. 

The next day about noon Messrs. Cohen came to the 
Secretary and took these papers to the Election Depart- (conew.) 
luent. LTpon this, Mr. Romesh Chandra Ben obtained 
a Rule calling upon the Chairrann to show cause why 
be should not publish a revised list of voters for Ward 
No. 1ft by rejecting the claims, objections and applica¬ 
tions filed by Mi. Cohen on the 2nd January, 

Held —^That there was nothing in the Act to suggest 
that the Chairman or his Deputy could extend the time 
beyond the 1st January for lodging claims and ob- /fg 
jeetions. Mr.R.C Sen, 

That tlie Secretary was not the proper person nor his 
residence the proiier place for the lodging of objections, 
etc. 

That therefore the claims and objections filed by 
Messrs. Cohen were not properly lodged and 

That the omission of a statutoiy ol^eer to perform his 
duties as to the settlement of the Election Boll in the 
manner provided by the Act amounted to “forbearing 
to do something that is consonant to right and justice’* 
as contemplated in Section 45, Proviso (c) of the Specific 
Relief Act and that in such cases the Court could issue 
an order in the form of mandamus. 

[Fletcher, J. 19-2-1912. 16 C. W. N. p. 472 aud IS C. L. J. 

p. 494.3 * 
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Election—llulcs 9 and 10 fO), Schedule IV — licprcsenta- 
Uon of Companirtt^ etc —“O/fc mdiudual 
son/' Mennintj oj—(htmnlahre voles, ijitnlt set 
hij See 50. 

Ill rc 

Mr Nisitti Chandra Sen. 


Sob. IV, In connection with tlie (leneral hUection held in 
Mbi'ch, 1012. Fhihu I’liyu Nath Mallik u ciindidate tor 
Secs »«&60 election as a Commissioner foi Ward No. 22 made an 
*^'Ppii<?*i-tion under Rule 9 of SchedTilo IV tliat his name 
tionofCin>i- bo onter(‘d in the Votois’ List foi the Ward as the poi- 
^CvmHlHine to vote on h(‘half of a huge luuiiber 

Vofts of companies, firms and Hindu joint laniilies. Tliis 
was opposed by Mr. Nisith Chandia Sen wJio was also 
a candidate for election lor the same Ward on tlu' 


Re 

Mr,N.O. Sen. 


ground that such representatives of the (-ompany, firm, 
etc., must himself bo a member thereof which Babii 
Priya Nath Mnllik was not. ^Ii*. Stui obtained a rule 
from Mr. Justice Fletcher calling on the Chairman to 
to show cause why he should not prejiare a revised list 
of voters for W’^ard No. 22 by ii'jectiiig the a]iplicatioiis 
filed by Babu Priya Natli Mallik. 


The Bule4 bearing on the point are Rule 9 and Rule 
to (9) of Schedule IV and the whole ipiestion turned on 
what meaning is to be attached to the word “individual” 
‘‘jfl these Rules. The argument on behalf of the Chair¬ 
man and of Babu Priya Nath Mallik was that “mdivi- 
duaP* only meant “single” and that therefore anybody 
vepreaeiit a company, etc., although he may have 
net-^flijaaeotion. with it. It was contended on behalf of 
Mr, Iflslth Chandra Sen that if the above interpretation 
were correct the word “one” w'as unnecessary in the 
ThtlOand that* the woid “indivylual” indicates that the 
'p6t$o^ jbelo^gB to the association, etc. 
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It was held by Mr. Justice Fletcher that the statute 
could not have intended to authorise the Chairman to loo)^ 
place on the list an individual who had no 
with the association he was to represent and who had iS^epTMeiiM^ 
not even heard of the association or family; that if such 
a proposition were intended it would require extraordi- r^mJoa've 
narily strong words in the statute. He came therefore ) 

to tlie conclusion that, in the absence of clear words in 
tlie statute to indicate the contrary, the word “indivi¬ 
dual” would have the ordinary natural meaning viz., 
a person belonging to a class and that therefore the “in¬ 
dividual” claiming to represent a company, etc., has 
got to be a member thereof. 

.Incidentally the question was raised as regards Sec. 

50 which provides that no person shall give more than 
eleven votes in any one ward. Mr. Justice Fletcher’s 
finding was that the statute did not intend in the case 
of a Hindu joint family or' other association that one 
gentleman should get hundreds or perhaps thousands Mr.N.C.Sei% 
of votes in any one ward, and that the intention of the 
statute was that a member of a Hindu joint family, etc., 
might be placed on the electoral roll as representing the 
family or association. 

The Buie was made absolute with costs. Against this 
order Babu PHya Nath Mallik appealed. 

Held —I’hat the expression “any one individual per¬ 
son” found in Rule 9 should be read together andi 
controlled by the expression “association of* individuals” 
which immediately precedes it. 

That, so read, the field of selection for 
tito would be Hipited to those individuals jof' 
several associations indicated in the Buies eHMuleM. 

' 'That this view of the Buie would ac<lhuiut for : tiie 
;tti»newhat unusual expression “any one 4ndiiH<W]' per- 
.tMm” vdsieh would have been unhqijiessaty had' fhe words 
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Soh. IV, 
BuIm 8 & 
10 < 9 ), 

6ec8. k 50, 
Election 
Eopreeentii- 
tim of Con- 
pamcs, cfr , 
Cumulative 
Votes, 
(conclcl) 


Ht 

Mr.N.C. Sen. 


borne the unliinited eignificunce for which Babu Priya 
Nath Mallik contended, and that it would provide a Bafe< 
gudid against the concentration of voting power in one 
person. 

That it was contriny to public policy and di'trimental 
to th^ public interest that persons should give their 
votes without reason to some stranger before even the 
nomination of candidates, and. that such candidate should 
go to the poll with a large number of votes in his poc« 
het to be cast by him in favour of his own candidature. 

It was pointed out by Mr. Justice Woodroffe that the 
difficulty would not have arisen if only the w'ord “mem¬ 
bers” had been inserted. 

CJemkuis, C.^^ and Woodroffe, J 20-21912. 16 O L ,1. p 468] 


Dangerous and Offensive Trades License for—Iron in 
Schedule XVIJI (8) whether inclusive of Steel, 

GANGii Nabain Pal 


V8. 

Corporation. 


XVIll 

I 


The petitioner was prosecuted before the Municipiah' 
jOangSiw J* stdring iron plates, etc. at 80-1, 

Ohatta Street without a license under Sectlfti 466. 

contention was that in Schedule XVni (8) only iron 
was specified and that as the articles were of steel he 
bound to take out a license. The point lor 
iiiiidsiQn' 'Was therefore whether the expression “iron"^ . 
iiX'Medde XVlIl (8) included ^steel”. The Magis-. 

' tiikte a^r quoting several authoritif^ held that steel 
.was cnly a, form iron. He further pbinted out ihat 
^>5 ^ meani^ which ooulfi, attached to the word' 
f mihft |tc|iedii& .XV9X'(^^ ^ ^ fo tfmf out the objebt 
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of the law was that it was used as a generic word and in- Scb.^XVIH 
eluded all descriptions of iron. It would have been ob- Dan|em 
vlously unjust and was therefore presumably not in- 
tended that a person storing cast-iron or wrought-iron i/sud. 
in any premises without a license under Section 466 (concld.) 
would bo liable to punishment and that a person storing 
steel under similar circumstances would not be so liable. 

In this view the Magistrate convicted the petitioner and 
sentenced him to pay a fine of Bs. 25. The petitioner 
thereupon moved the High Court. 

Held —That “iron” does include “steel”, 

[Mookherjee and Vincent, JJ. 31-7-1909. 10 0 L. J. p. 486 J 

* 


Ouncrshijj oj Land, Dispute, re— Billon*s Map ij ad¬ 
missible in Boundary Disputes — Non-attendance 
of Witness—Process to compel attendance. 


Upendba Nath Gbose & anothsb 
vs. 

CoRPOBATXON. 


This, was a dispute regarding the ownership of a small 
plot of land in Bhowanipore* 

The allegation of the plaintifis was that the land in 
question was part of a holding of theirs in the Ckvem^ 
ment Bstate of Panchanagram and that in eny ca^ 
ihey had been in possession of the same lor mmsy years 
and had acquired a title to it by adverse poss^Bskm whe- 
"Iher .the land was originally included 
•or not. 


Omsfrttip 
td tvsd 


The conation on behalf of the CorpiolEariciin Was iihat "tTMi 
hhe land in dispute' had Been ineaeui^ W ’part el a 
pQbBo road iiq certain proeeedins^s 


m 
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Otowfiktp 

vf ham 
BiUinC9 

(conH.) 


1 ^ Upendra 
Haw Ghose 
k anoUier 
w, 

Corporation. 


In the Munsifi's Court a servant of the Municipality 
was summoned at the plaintiffs* instance to produce cer¬ 
tain documents which the plaintiffs maintained would 
support their case of adverse possession of the land, but 
he failed or declined to attend and an application made 
by the plaintiffs for a warrant to compel his attendance 
was rejected by the Munsiff on the graund that no such 
application could be allowed as witnesses had alrei^y 
been examined and the plaintiffs’ case had nearly been 
completed. 

The Munsiff did not accept the evidence of title ad¬ 
duced by the plaintiffs and did not find any proof of 
adverse possession and dismissed the suit. 

The petitioners thereupon appealed to the District 
Judge who came to the finding that the land had not 
been in their possession for 12 years. He expressed 
the opinion that the plaintiffs had deliberately suppressed 
their title deeds and produced other deeds containing 
boundaries which were obviously erroneous. 

The next appeal was to the High Court and was heard 
by Mr. Justice Vincent Two points were pressed in 
favour of the plaintiffs, (1) that Billon’s map was not 
a map prepared under the authority of Government as 
the Sovereign power but one prepared by Government 
as landlord in its own interest and that therefore it had 
been wrongly admitted in evidence and (2) that the 
Court of the first instance had improperly refused to 
"take steps to enforce the attendance of an important 
witness for the plaintiffs. 

The learned Judge held that the map in question 
tjhqugh not possibly admissible as a public r^oopl was 
undoubtedly admissible under Section XB of Evidence * 
iUst;,that considering the stage to which the case had 
when the application for a. warrant to compel 
we att^danee of ^ defaulting wittiess was made Sie 
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ManBifE’s order rejecting such application was proper. 

He dismisBed the appeal. Against this decision the 
petitioners appealed. • ¥°'J^}/, 

Held —That Billon’s map was admissible, if not un- (concld.) 
der Sec. 88, still under See. 18 of the Evidence Act, and 
that the value to be attributed to it, when admitted, was 
a matter to be determined by the Court of fact. 

That the conduct of the Municipal servant who failed 
to attend was most reprehensible and that the reasons 
under which the Munsiff rejected the application for 
a warrant were not satisfactory. 


The decrees of the lower Courts were set aside and 
it was ordered that there should be a re-hearing after 
compelling the witness to attend and to produce the do¬ 
cuments. 


Upendi'K 
Kath Ghose 
& another 
v«. 

Corporation. 


[Jenkins G. J and Chatterjee, J. 24-S-ll. 16 0 W. N p. 116 ' 




PART II. 

Lkqal Opinions. 




PAttT II. 
Le^dl Opinions. 


Building of the u'uiehouae class—Building partly used 
as shops and godowns and partly for residential 
purposes, hote to he treated—Abutment on two 
roads, one %n a notified area and the other m u 
non-gazetted locality, effect of 

Cabb. 

(Submitted by the parties.) 

Messrs. Tara Chand Ghoneshamdas, want to pull Sees 3^4) 
down most pai-t of the existing building, partly four 
storeyed and partly three-storeyed, and a small portion Warthouat 
one-storeyed at premises No. 160, Harrison Boad, and 
to erect a new structiTro four storeys high in its place 
as per plan submitted. 

They submitted the plans first on the 4th day of 
April last and asked for sanction to the proposed build¬ 
ing as a ‘'Building of the warehouse class” as defined 
in clause (4) of Sec. 8 of the Calcutta Municipal Act, 
the erection,of “Building o£ the warehouse class” hav¬ 
ing been declared by Notification in the Calcutta 
Gazette under Sec. 367 of the Act, to be allowable in 
(among other localities) Harrison Boad. 

Those plans were refused on the 18th April, 1911, by 
the District Building Surveyor on the following gprounds 
as per his memo. No. II B 74 and against each 
item, is mentioned what action or reply the applicants 
took or gave with reference thereto:— 

1. Pto of moh foot ^oald be Thie was complied with by 
given and purpose ftpf which each the applicants, 
room of every floor will be used 
should be acted in the plan (No 
""rule Vas quoted in support of 
this dbjeoU^a}. 
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Case.— {contd.) 


Sees 3(4) 2 Plan is incorroci ab the ex- 

&367. istinfi covered bpacob die elicvii 
B nth!mg of Rb open iii the plan 

]|''aieAowa€ _ „ . . . , ,, 

^ lieight of the building 

(tontd.) abiittiug oil Hoop Chand fiuy’b 
IStreei will intersect the lines 
diawn at an angle oi 45*^ (Buie 
2 oi Schedule XVII.) 


rhe plan related to the pro¬ 
posed blructiire, so applicants 
ignoied this objei'tion 

The appliCiints pointed out 
ihdt this VI as u " Building '1 
the wdrt'-hoube clast>" and th« 
word “45°’ in Rule 2 bhuuld 
be read as "66^°” e/rfr Rule 
23 (1), it being within the de- 
(laied area 


4 Front elevation should b© Fiont elevation was bupplicd 
submitted for approval of the 
architectural features. 


The memo, concluded by saying that the case will he 
referred to Deputy Chairman for orders wliethor the 
building is to be treated as a “Building of the \\;are“ 
house class” and Buies 17, ‘2*2 and *24 of Schedule XVll 
are to be relaxed. 


The plans ^vere resubmitted with letter together with 
ii front elevation and plans ol i‘aeh floor, etc., on the 
IGth May, 1911. Thereupon a lefeieuce was made by 
the District Building Sun’eyor to the Deputy Chairman 
as to the proposed hnildiiig being u “Building of the 
warehouse class” or not. Meanwhile, an alteration in 
the Building Ihiles relating to “Buildings of tlie ware¬ 
house class” was made wuth the saiietion of Covernnient 
to the effect that every such building mus# have a cart 
passage so that carts may go inside the premises instead 
of being loaded or unloaded on the public street. 

The Deputy Chairman placed the matter before the 
{'hairmau with a snggostioii that a passage 8 feet wide 
tor carts should bi' insisted on uiid the Chairman agreed 
to the same. Thereafter the District Building Surveyor 
again sent the plans back on the 8th June 1911, with 
the following remarks:— 

(X) -The- passage affording ftecess to carts inside th?. 
pteniiscis should ^ at least 8 feet wide. 
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Case.— {contd.) 

(2) On resiibmiBsion of corrected plans, the case will 
be placed before the Roads, etc., Bub-Committee for ap- Buildtngof 
pioval of the architectural features. Wartkmw 

The applicants resubmitted the plans on the 7th (contd) 
July last with a letter of that date. But a few days 
thereafter their Gomasta with their Attorney interviewed 
the present Deputy Chairman and agreed to make a pas¬ 
sage 8 feet and to make a few minor alterations with the 
view to expedite sanction. A modified plan was sub¬ 
mitted on the 19th day of July last. The Deputy Chair 
man put up tlie same before the Roads, etc., Bub-Com- 
iiiittee for approval of the architectural features. At 
the meeting, however, Mr. Rutter appeared on behalf 
of a neighbouring owner to oppose the sanction and the 
Deputy Chairman then read a- note which had appa¬ 
rently been drafted before the applicants' man saw him 
as aforesaid, as it clearly did not refer to the modified 
plan. 

After one adjournment the matter came up before the 
Roads, etc., Sub-Committee again on the Slst July last 
before whom the applicants appeared by their Attorney 
pursuant to Notice and the Attorneys for two neighbours 
also appeared to oppose the sanction of the plan. It then 
appeared .|hat though the matter came up before the 
Committee for approval of the architectural features* the' 

Deputy Chairman's note contained various subjects 
which could not come before the Committee, The ap' 
plieants’ Solicitor pointed out that the Committee could 
not go into all those questions, but the Deputy Chairman 
explained that he felt doubtful as to wbe^er it ijms a 
'"Building of the warehouse class ;** hence he had made a 
reference to the Committee. The, ap{dicants* Solicitbr 
objected to the reference as being wholly irregular and 
ultra vire$. However, the Committee went into the 
ques^on and their discussion was cbh^ed to whet^c 
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Case.— {contd.) 

Secs 3(4) the building was a “Building of the warehouse class*' 
or not. Finally it was decided to obtain the opinion of 

Warehouw Mr. S. P. Sinha on a joint case, at the expense of the 

Clem. X 

(contd.) applicants. 

The question upon which the Committee desire to take 
Counsers opinion is whether the building in question 
would be a “Building of the warehouse class.” 

The applicants rely on the definition of the terra in 
the Act, clause (4) of Sec. 3 and to the cubical extent of 
the building, which is much more than 1,50,000 c. ft., 
being about 5,42,000 c. ft., and it is not a dwelling 
house, inasmuch as only the rooms on the topmost 
storey are intended for residence and therefore the build* 
ing is neither wholly or principally constructed for 
human habitation ttee definition ot dw^elling-house, 
clause (18) Sec. 3. 

The Committee contend, in the first place, that the 
building is, properly speaking, not one building but 
several detached buildings with passages between them, 
which the applicants seek to connect by means of bridges, 
but notwithstanding such bridges the several buildings 
cannot be considered as one building nor can the ag¬ 
gregate cubical extent of th^ said several detached build 
ings each of which taken by itself comes to less than 
1,^,(X)0 cubic feet, be taken to satisfy the minimum 
Cttldcal extent of a “Building of the warehouse class” 
as laid downin the definition. 

< ^ecoudly, the Committee contend that a building 
Ahops, on the ground floor, godowns on the 
<^ces on the third storey and dwelling 
on the fourth storey, as shewn in the plans in 
cannot be said to be a “Building of the ware- 
irrespective of the ppbical extent, but tluu 
i|^;, a,huiiidiug should be A domestic building althougb 

‘^dwelling house.” 
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Case.— {contd,) 

In aiiswei to the above the applicants contend ap fol- 

lows ;— Building of 

With regaid to No 1. Sees. 370 to 877 relating ki tli'' 
sanction of Buildings and Building sites, and Rule 80 (contd.) 
in Schedule XVII contemplate the unit of a building site 
to be land comprised within one premises bearing a pre- 
mises*uunibor in the Assessment Book, and a building 
is the building on one site, whether such building bs^ 
continuous or detached. Familiar instances are afford¬ 
ed by Hindu dwelling houses consisting of outer apart¬ 
ments, inner apartments, coach-houses etc., and in 
the European quarter of the town, houses consisting of 
the main building or buildings and out-houses, coach¬ 
houses, aen’ants' (juartenj, etc. If these bad been 
meant to be treated as separate 'buildings, the law would 
have rendered a separate application for sanction neces¬ 
sary in each case, that ts, the main building or buildings 
separately, and the out-houses separately. But that is 
not so. Apart from that the building in the present 
case camiot, without an undue stretch o! the imagina¬ 
tion, be called separate buildings. However, the bridges 
remove the last vestige of a doubt, if any could still be 
entertained, in the matter. The applicatits wanted to 
put up gratings over the C feet passages, but the Deputy 
Chairman did not like the idea. In any case^ however» 
the applicants can join the several portions of the bmld* 
tng together into as homogenous a mass as anybody cpuld 
desire, if that is what the law requires. 

With regard to No. 2. In the Act bupi^gB/aiie 
l^dly divided into two classes, nwhialy/' 
buildings*’ and “huts,’* Masonry hidings aii-itiiS- 
divided into (1) Public buildings, the 

warehouse class, and (8) Doihest^ j 

(dude a dwelling-house, These ^|se olassek cl build- 
ingsy sa also a dwelUng-hoq|i&» have:|^)defineii the 
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Case.— {contd) 

Sees. 3(4) Act. There cannot be any confusion between a “public 
Bt^ngof building” and any other class of building. The build- 
War^ouM mg in question is not a “public budding” nor a “dwel- 
(craS ' ^^“8 house,” inasmuch as it is neither wholly nor prin¬ 

cipally used or intended for human habitation. It must 
therefore be either a “building of the warehouse class* 
or a “domestic Building” other than a dwelling-housed 
Now, having regard to the definition of these two terms, 
excluding a dwelling house, the line of demarcation be¬ 
tween the two can only be the bulk of the building, those 
(not being “Public buildings” or “Dweiling houses”) 
having a cubical extent of 1,50,000 c. ft. or over being 
“Buildings of the warehouse class” and those having .a 
cubical extent below that figure being “Domestic build¬ 
ings.” 

Coiuisel will be pleased to express his opinion on the 
following:— 

(1) Is the building in this cast' such as comes witliin 
the category of “any other masonry building exceeding 
in cubical extent 1,50,000 c. ft.” as stated in clause (4) 
of Sec. 8, or is it to be considered a group of separate 
buildings, each being less than 1,50,000 c.ft., in cubical 
extent, the aggregate of which cannot be taken to bring 
the same wiHiin the category aforesaid? 

(2) Should the answer to the above be against the 
appHoazits, is it not open to them to cover up all or a 
majbr' portion of the 6 ft. passage and thereby bring it 

the category aforesaid. ^ 

($) Is the building in question a “building 
Warehouse cla^*’ as defined, in the Act or is it a “domes¬ 
tic building^” independently of the questions Nos, (1) 

and(a)/?v^ 

*. (4j Having wgpsjd to the Rules 80 and 31 in Sche¬ 
dule Xto* facts d the ease, is not the Chairman 
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.‘iLburrod from rmsiug the question as to the class of the 
building after tlu’ memo, ot the District Building Bur- Huildingof 
voyoi No. B/n dah^d 8th Juno. 1911? Wurchovae 

(5) Were tlie proceedings before the General Com- (contd.) 
inittee legal or were they vltm mre«? 

Opinion. 

{Ohtanied hy the parties ) 

1. In our opinion the building is to be considered one 
building and not detached buildings. 

.2. Question does not arise. 

3. In our opinion the building in question is a build¬ 
ing of the Wai’ehouse class. 

4. (& 5. Questions 4 & 5 raise questions of consider- 
ablo difficult}" and the same, in view of our opinion, do 
not arise in this cast', and we do not desire to, express any 
opinion for the jiresent, regard being had to the limited 
time at oui disposal. 

7th. September 1911. S. P, Shota. 

B. C. Mittbb. 


Case. 

(SubmHted by the Corporation.) > > 

Messrs. Tara Chand Ghansam Das, meKffiants of Cal' 
cutta, have taken a lease of the premia bearing, Nds 
160, Hanison Boad and 10, Boop Chand Bojf’s. §l^et, 
tilth liberty to make additions and al^rations thereto. 

The building bearing Ihese t^o niimhem, rmw fron 
Btoison Boad on the north to Eoc^ Chand ]fey*a Street 
on the south. The two numbers ti^ere sometime ago <ir 
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Sees 3(4) 18U8) amalgamated into one No. KiO, Harriaon Road, 
oj purpose for which it was so amalgamated would 

WatehouMt appear hereafter. 
elasit. 

<contd.) The main portion of the buildings Nos. 160, Harnson 
Road and 10, Roop Chand Roy’s Street, now 160, 
Harrison Road abuts on Harrison Road to a certain 
depth to the south, and behind this were a tiled shed 
and some buildings of the applicants, extending towards 
Roop Chand Roy’s Street, which have been demolished 
by the applicants. 

Harrison Road is a big rCad and is used for purposes 
trade and residence. Roop Chand Roy's Street is a 
i‘arrow street used generally for dwelling and residential 
purposes. It has not been declared as a street in which 
the erection of buildings of the warehouse class will be 
allowed (Sec, 367 (i) (c) (iii), Act III of 1899). 


The passage to the east of the above premises opens 
both on Roop Chand Roy's Street and Harrison Road* 
a) that the pramises though numbered from Harrison 
Road may be said to abut on both Harrison Road and 
Roop Chand Roy’s Street. 

Tlie Government of Bengal on the recommendation of 
the Corporation published a declaration under Section 
867 of the Municipal Act declaring that a portion of Harri¬ 
son Road including the portion on which the building 
stands ia a locality where buildings of a warehouse class 
would be allowed. This meant that such buildings would 
a particular set of regulations to be fopn 1 
i]3 d Schedule XVII to the Act, the benefit of 

be enjoyed in the case of build- 
wairehouse class in area not notified under 
Sec. ri) (c), 

-"*7. - r" Chand Ghansam Das relying on the 
i^eaolu^gn and the amalgainiation (4 their 
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building into one 160, Harrison Boad submitted a plan 
showing additions and alterations to the premises No. Building cf 
160, Harrison Eoad, (which includes the premises for- ^*^*5**^ 
morly bearing the number 10, Boop Ghand Boy^s Street (contdd 
now amalgamated with 160, Harrison Boad) and claimed 
that the same should be treated as a building of the 
warehouse class. 

The matter came up before the Boads and Buildings 
Sub-Committee of the Corporation on the 81st August, 

1911. It would appear from the Proceedings that Messrs. 

Tara Chand Ghansam Das were required to submit a 
case for Counsers opinion. 

When the matter came up before the General Com¬ 
mittee of the Corporation for confirmation on the 21st 
September, 1911, objections were taken on behalf of 
Babu Banku Lai Dhar, a neighbouring owner of the pre¬ 
mises No. 8/4, Boop Chand Boy’s Street lying to the 
East of No. 160, Harrison Boad, to the opinion so placed 
before the Committee, on the ground that the case sub^ 
mitted was not full and exhaustive. The General Com¬ 
mittee gave liberty to Babu Banku |jal Dhar to submit 
a case. The resolution of the General Committee will 
appear from the said proceedings. 

The case submitted as aforesaid did not touch on the 
following facts:— 

(1) That the portion of the premises 160, Harrison 

Boad abutting on Harrison Boad is not kttbndad tO' be 
pulled down. This is a four storeyed jol which 

the ground-fioor is used for shops let oubieparat^y the 
sdeond and third fioors are used lor fori^tial puiposes, 
and the first floor is used as gaddis offieef« Part 

of &e first floor also appeai#to be obcupi^ at sdfj^t; 

(2) That, as would aiip^ from the ptan submitted, 

and the present Him of the poison Harrison 
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Case.— {contd.) 

Secfc3(4) Boad, the building intended to be constructed would be 
as follows I— 

Wanhmm (a$ The old portion abutting on Harrison Boad 
(coSi ^ould be used partly for residential purposes and partly 
as shops and ofidces as stated above. 

(b) The new portion on the hack of the said portion 
would be constructed for being let out in separate rooms 
to different persons, on the ground floor for shops, on 
the first floor as godowns, on the second floor as offees 
while the topmost floor would be used for residential 
pni:p 06 es. 

!]%e air and light of the adjoining buildings will no 
doubt he affected by the construction of the proposed 
building, but the Corporation of Calcutta requires an 
opinion as to whether the building intended to be cons¬ 
tructed is a building of the warehouse class under Kec. 
8 (4) of the Municipal Act and whether its cunsiruelion 
will be regulated by the provisions of Sec. 867 (i) (c) (ii) 
or of Sec. 867 (1) (c) (iii) of Act. Ill of 1899. 

In the circumstances Counsel is requested to advise - 


1. Whether having regard to the present condition 
and position of the building which will not be domo- 
lishied, and nature, extent and, scope of the building in¬ 
tended to .be put up as shown in the plan and stated 
above, whole building comes under the definition 
cemf^ned in the Municipal Act of a building of wore- 


Witherrthe building proposed to be erected is a 
Of t%Cvea;^Ufle class, regard being had to the 
pisiiiijilte it be a four-storeyed maswiry building 
eict^jag extent one hundred and fifty 

feet,, to be^gtsed for the following pur* 


s(i) . 0]^und*ibOr'tQ conjsl^ 



( ) 

Case.— {concld!) 

(hi) Secjond-floor for offices. 

(iv) Third-floor for residence and regard also 

being had to the fact that the rooms will be TiowT* 
let to separate tenants and not as a whole. (contd.) 

3. Whether so far as the proposed building abuts 
on Boop Ghand Boy’s Street the same is not subject to 
the provisions of Buie 29 of Schedule XVII of the Act? 

Ill other words, whether having regard to the fact that 
the building will abut at one end on Boop Ohand Boy’s 
Street, which is not an area declared under Sec. 

8(»7 (1) (c) (iii), the building will not be govemed 
rather by the provisions of Sec. 867 (1) (c) (ii) than by 
those of Bee. 367 (i) (c) (iii). 

• 

4. Whether the letting of the ground-floor oonMst- 
ing of shops to dijfferent persons separately would not 
take the building out of the category of warehouse class 
buildings which would appear to mean an entire whole, 
used solely for warehouse purpose or purposes immo- 
diately connected with it. 

I 

5. Whether the separate uses to which the building 
is to be put as above stated would not contravene the, 
provisions of the law relating to building otlaer than 
wkrehouso. 

4 ' 

* i ' ' 

6 . And generally whether the authority sho^ 

sanction the plan as a building of the cladd. 

or not? ’ • 


(>vmov, 

, t 

{ObUined by the 

“i. Having regaird to t^. ahd’ 

porite ol bulidihg ito be d^fo^edv 
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Sees 3 (4) and to the nature, extent and scope of the l)uilding 
" JiuUdhg of which it is intended to erect as shown in the plan and 
Warthoux as stated in the instructions, 1 am of opinion that the 
(contd.) whole building must be regarded as a building of the 
warehouse class as defined by Section 8 (4) of the Cal¬ 
cutta Municipal Act. 

By that defintiem any masonry building exceeding 
150.0(X> cubic feet in extent which is not a *‘public 
building" as defined by clause (86) of the same Section 
h a "building of the warehouse class." . 

Inasmuch as the building in quel^on exceeds the 
specified cubical area and is not a public building with¬ 
in the defintion it must, upon a strict interpretation* 
the Act, necessarily be regarded as a "building of the 
warehouse class." 

It is observable that the definition of the expression 
"building of the warehouse cMss" in the Calcutta 
Municipal Act is taken directly from the London Build¬ 
ing Act 1694, with this remarkable difference, that 
whereas the definition in the London Act concludes 
I ^ith the words Vhich is neither a public building nor a 
domestic Irailding," the Calcutta Act concludes with 
thO words "which is not a public building as defined in 
this Seetbn*" omitting (he words "nor a domestic 
building." 

This peculiar wording may in some cases, and 
'l^Mbly in the present case, achieve results which were 

by the framers of the Act, but so long 

jt immalhB unam the ordinary grammatical 

must be given to it, unless , another oonstruc* 
lleih be warranted , by express dedsion of the High 

* 2. to the peeuli^ty of Ahe wording of tiie 

dcilhditto h to Oatotta m I am^nf eniiito toe ^ 
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Opinion.— {concld.) 

building proposed to bo erected is a building of the Seca 3(4) 
warehouse class, although it is intended to be used as sw^ngof 
shops, godowns, offices and residence, and although the Warehome 
residential rooms on the third floor are intended to be (condd.) 
let to separate tenants. 

8 . Harrison Hoad having been declared to be i 
locality within which the erection o£ buildings of the 
warehouse class will be allowed under Section 867 (1)- 
<c) (iii) of the Act, that sub-clause is, in my opinion, 
applicable notwithstanding that a portion o# the pro* 
posed building will abut on Boop Chand Boy's Street 
w'hich is not a locality so declared. 

4! Having regard to the definition 1 am of opinion 
that the letting of the ground-floor shops to diflerent 
tenants would not remove the building from the cate¬ 
gory of a building of the warehouse class. Though the 
shops will be separate, yet each win be structurally con¬ 
nected with afld form part of one building. 

5. The separate uses to which the building is intend¬ 
ed to be jput, i 6., the fact that the diferent floors are 
to be used us shops, godowns, offices^ and residence res¬ 
pectively will not contravene the law, provided that the 
building plans comply in idl respects wilffi ^le require¬ 
ments of the Act as regards buildii:^ of the >^arehouse 
class. 

6 . In my opinion the aufhoritieB in eonaideiing the 
plan should regard the building <me 

class, and if it complies in all respect wtt 
ments of (he Act as to buildings of tlju^fdastV 
sajootion &e plan, 



10 th /une, 1912. 
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SeuB 3 (30) 
&32. 

Jf«ceu'er %f 
cwnet or 
oceuj^rer. 


Position of Reccioer — Liability in case of 
Bustee Improoemerits. 

Case. 

Counserfl attention is invited to Sec. CIS of the Cal¬ 
cutta Municipal Act and to the decision of the case Fink 
vs. Corporation (Vide pp. 1 and 2, Part I of Legal Opi¬ 
nions and BuUngs). 

1. Whether a Receiver appointed by a Court of Law 
can be teeated as an owner or occupier within the mean¬ 
ing of the said words under the Calcutta Municipal Act? 

2- Whether a Notice under Sec. 408 cun be served 
on a Receiver to carry out Bustee impiwements, and in 
default of compliance ^ith the Notice what steps "can’be 
^aken to cany out such improvements? 

8. Is service of a Notice on the Receiver binding 
upon the parties, i.c., the beneficiaries? 

4. Assuming that there is a Receiver, cannot the 
'beneficiaries be proceeded against mstead A the. Re¬ 
ceiver after due and proper service of notice on the bene¬ 
ficiaries? 

5. And generally as to the steps to be taken in con¬ 
nection with properties in the hands of a Receiver? 

I 

s 

Opinion. 

< ^ 

;1. In iny opiiiion unless and until the decision in 
v». Oaicutta Hunicipa} Corporation, 7 G. W. N. 70C 

inore fully in 80 Calcutta 721) 
int, the case must be regarded as 
;|kj.H 5 l!^^^ 8 lve to the eflfect that a Receiver ap^ 

Court is not an owner within the 
in the Municipal Act; [although 
df the Act, to the eff^ that a Reiver may 
‘ci^^ ' a PwiKJse, 
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(election of Commissioners), be regarded as an owner, 

does not appear to have been brought to the notice of ^eeett 7 e> tj 

the Court]. owner or 

■' ofcvpxer. 

I limit my answer to the case of a Eeoeiver appointed 'contd.) 
bj the High Court—^Fink's case, above referred to, re¬ 
lates to such a Receiver—and I believe it has always 
been considered that the jurisdiction of the High Coi^ 
in relation to Receivers is founded to some extent upon 
the juiisditction possessed by the Old Supreme Court, 
under its Charter of 1774, and does not depend entirely 
upon the statutory jurisdiction under the Specific Re¬ 
lief Act and the CivU Procedure Codes. 

■ 

In the dase of a Receiver appointed by a Court other 
than the High Court, the decision in Fink's ease would 
not necessarily be an authority.’ Such a case, 1 ima¬ 
gine, is hardly likely to arise. If it does, 1 am not sure 
that the same conclusion should follow as that in 
Fink's case. It might be affected hy the circumstances 
under which the appointment of a Receiver was ordered 
and the terms of the order, considered in connection 
with the particular provisions of the Muniripal Act out 
of which the question for doteimination might arise. 

And the decision in Fink's ^e would not to a 
Receiver appointed by the parties them86lves---as H 
case of Receivers apopinM Jby Mortgage tHeheh- 
ture Deeds, and other securitl^, |iartiiershl^ deeds^ tst 
any other of the various instruments* under 

which a Receiver is sometimes sndh ^ 

Receiver (of immovable pro{>erty) ^ I' 

think, be in the portion ^ m 

sions of the Municipal Aet^ as h$t Rattle the 

agent of some or o^r of ^ 

for the collection of the of the and, as 

mk would come within the deftoitlon ^ owner in the 
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Sect 3 ( 30 } Act. The poRitioQ of a Becoivcr—^uuder the Court of 
sJee^r »/ Chancery at any rate is peculiar. 
owner or ^ Justice Chitty said in his judgment in Cor- 
poratiooQ of Bacup v Smith, 44 Ch. Div. 896, “A Be- 
oeiver is not an Agent for any other person and a Ro< 
Cfciver is not a Trustee.*’ But this can hardly be said 
of a Receiver appointed by tlie parties themselves, and 
His Lordship, in his judgment (p. 899) carefully points 
out that he is not spes^ng of the Receiver of the parties, 
(but of a Receiver appointed by the Court of Chancery). 

This case (Corporation of Bacup v Smith) is a deci¬ 
sion upon Sec. 74 of the Public Health Act of 1875, 
which 18 substantially the same, for the present pur¬ 
pose. as the definition of ouner in Sec. 3 (82) of our 
^funicipal Act. It therefore distinctly supports the 
decision in Fink’s case. 

As regards the question as to the word occupier there 
can I think be no doubt. A Receiver—^however 
appointed—does not pay,'and is not liable to pay, the 
rent, to the owner, in the sense in which the expression 
*pay the rent*, or ’liable to pay the rent’ is used in Sec. 
8 (SO). 

He is clearly not an occupier within the definition^ of 
the word in the Act. 


9. Xt therefore follows clearly that the notice cannot 
ho served on the Receiver, who is neither owner, noi’ oc¬ 
cupier, within the meaning of the section. And Oor- 
potttticmof Bacup vs. Smith, U. S. is a distinct authority 


If6. service is ’’bad**. 

«. Smith T7. S, 


Corporation of 


!Hiat is to say the Corporatioii can take the 
aamf^moaaires (including the senvnse of noticd’ upon the 
4imm oeonpiera of hats, or imtice upon ^ owners 



( -^^5 ) 


Opinion.— {concld,) 

of the land, under Sec. 408) to have the improvements Sec*. 3 (30) 
carried out, as they could take if there wore no Beceiv- sectmr if 
er: With this qualification only, that to avoid the or 

possibility of trouble on the ground of improper inter- ^conoid) 
ierence with the Court’s Beceiver the Corporation 
should apply in the suit in which the Beceiver was ap¬ 
pointed for an order that they be at liberty notwith¬ 
standing the appointment of a Beceiver in the suit, to 
take proceedings under Chapter XXYl of the Municipal 
Act for the improvement of the Bustee. Such an appli¬ 
cation, and order, (appropriate to the circumstances of 
the, case) had been applied for and made in the ease in 
44 Ch Div. 395, that I have been referring to. 

The High Court would, I imjagine, almost us a mat¬ 
ter of course, make the order. 

Thos. B. Stokob, 

IStb June, 1911. 

Seuered Ditches ij Public Streets or only **Means of 
access** as contemplated tn'RuU (80) (2) (e). 

Case. 

Before the introduction of the sewer system into Cal- Seo. 3 (ST) U 
cutta there were open drains along the streets and be- 
tween blocks of* buildingB. With the introdnetion of ' 

the sewer system these drains were covered up, and 
gradually came to be used to give access to the buildings 
abutting on them. They are now known as sewered 
ditches, and are maintained, cleansed and 4n some CMiS 
lighted by the Corporation. 

A question has arisen as to whether 
ditches should be treated as pabUe etMiets pox* 

poses of the building regokdl^ Or wdieHisir should 


he treated as drains. 
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Sooi 3 (37) it 
Rale30(2)(e) 

sch xni 

Sewered 
Ditdtee %f 
pvMxc etr^ 
ct only 
**iamna of 
occeM.*^ 
(oontd) 


Case — {contd.) 

A public street is defined in Section 8 (87) of Act III 
’ of 1889. A dtain is defined in Section 8 (6) of the Act. 

It is to be noted that these sewered ditcdies though 
covered up and used in many cases for access to build¬ 
ings, exist as covered-up sewers or drams ; and in many 
cases where they are no longer required as passages to 
any other buildings, they or portions theieof are sold or 
otherwise disposed of to adjacent owners of buzidings 
^hich abut exclusively on such sewered ditches or the 
portions thereof and as such not required for the use ol 
any other buildings. 

These sewered ditches when situated on the front of 
a building operate as the cause of great hardship on the 
owners ol buildings in the regulation of heights of build¬ 
ings sought to be erected or re-ereoted on the site, as 
in most cases the width of such sewered ditches vary 
from 2 to 4 feet and as the height of i tildii^s allow¬ 
able would, imder Buie 2 of Sch^ule XVII, come up to 
the width of the sewered ditches in front or one and a 
half times such widtir as the case may b(^ 

In 1008 a case was sent to the Ilon’ble Advocate-Gene¬ 
ral, Mr. L. F. Fugh, as to whether a sewered ditch was a 
publie street or not. The learned counsel on a considera¬ 
tion of Sec. 8 (87) and Sac. 854 of Act III B. 0. arrived 
at the following conclusion:— 

‘^1 am of opinion that the passage as above described 
on which* as I tinderstand, the public have a right of way 
Is A pdbhc street within the meaning of Sections 8 (37) 
ADld 31(4 of the Act." 

, le Wbmitted that the case was imperfectly put and. 
^e%t£entitm <^e AdvocateoQ^ral was not drawn to 
|he ahd^aetual use of the sewered ditches aforesaid 
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ad sewers or drains, and that at least for the purposes of 
regulation of building heights these sewered ditches 
should be treated as covered up sewers. 

The Advocate-General is requested to advise whether 
these sewered ditches should, for the purposes of the re¬ 
gulation of building heights, be ti'eated as public streets 
or whether they should be treated only as existing means 
of access to buildings within the meaning of Bole 80 (e) 
of Schedule XVH of Act IH. B. C. of 1899? 


Sec. 3 (37) & 
Bale^(2 (e), 
Beh. XVn. 
Sewered 
Duchee (f 
pvbhe etreeta 
or oniy 
‘*fnema of 
aeeeas.** 
(contd.) 


OmiOK. 

• 

The case of a covered sewer becoming converted into 
a narrow passage between two lines of buildings, and 
thereby serving as a means of hccess to such buildings 
does not appear to have been contemplated by the 
flamers of the Calcutta Municipal Act 1899. 

If in any particular instance it could be established 
that subsequent to the date of the covering in of the 
sewer which was formerly an opesr sewer, the public have 
acquired a right of way over and along the surface, this 
would amount to ‘'a passage, whether a thoroughfare or 
not over which the public have a right of way'* and, aa 
such, it would be a **pubiic street" within the definition 
contained in Sec. 8 (87) of ^ Act, and would, in eonsC'^ 
quence, be subject to the building requirements of the 
other s^ons of the Act. 

In my opinion, however, it wrould, intnoat easea, be et- 
tvemely improbable that a p^bHo 4iS- 

tingui^ed from a hiere easeihent & of to 
particular doorways or openings hd 
inge could be proved. I am 



( 58 ) 

Opinion.— {concld,) 

Sec. ^37) ft for the purpose of regulations as to the height of build- 
^h.’xvii?’ ings, etc., such passages should be regarded by the Cor- 
Smered poration merely as existing means of access to buildings 
within the meaning of Schedule XVII Buie 30 (e) of the 
Of only A.ct, and not as public streets. 

acffsi *' In the circumstances it would seem expedient and ad- 
{iomi .) existing legislation should be Bupj>leiueiit- 

ed bo as to enable the Corix)ration or the Chairman aft‘^f 
inspection of the sib) to declare that m the particular 
case the ordinary rules as to height of buildings, side 
spaces, etc., shall be applicable. 

0. H. B. Ke'^rick, 

21«f January, 1910. Advorate-Genctal 


Recreation ground equipped with Qifmmcihc ap][ifnitiu^— 
(hntnhviion lo Volunteer Band —// crpemhturL 
legal. 

Oasb. 

No written ease was submitted. I’Jie opinion \\a8 
obtained in conference. 


Opinion. 

I feel grave doubts as to the power of the Calcutta 
Corporation (1) to pay for the provision of suitable ap- 
paratuB for a playground in Halliday Square and (2) 
Jauntier to pay a certain amount monthly for the establish- 

connection theremth. 

Such powers have been conferred upon local autho- 
ilivEngland by special Acts the Museums 
and Oytaasiuiaa 1891, and the Public Libraries 
genetaJUy. I do not think the provisions of Bectiou 
of the Calcutta Municipal Act are wide 
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enough to cover the purpose in question. Clause 2, Sub- S^.l4(2)(xi) 
Clause xi, is the general and widest part of the section but 
it seems to me that the provision of gymnastic apparatus 
01 a gymnastic master does not come within the scope 
even of that wide clause. 

The question whether the Corporation can make a 
grant of Bs. 1,000 or any other sum annuually for the 
ijiumtenance of the Volunteoi* and Town Band is open 


appan 
and Contri^ 
button to 
Volunt^r 
Band. 
(concld.) 


to still graver doubts. 1 can hardly think that such • 
payment is likely to promote "the public health, 
safety or convenience". 


It would appear that under the Public Health Act 
of 1875, the Local Government Board held tJiat though 
a local authonty might provide and pay for band 
stand and seats as adjuncts to .a public pleasure ground, 
it could not under the general law defray from the rates 
tlie expense of a band of musicians (see Bindley's Pub¬ 
lic Health, 7th edition, page 378). This seems to 
have been changed by express legislation rtde tne 
Public Health Acts Amendment Act, 1907 Bee. 76, 
Clauses (c) and (d), which authorises local authorities 
(1) to provide apparatus fqr games> etc., and (2) to pro¬ 
vide or contribute towards the expenses of any band 
of musicians to perform in a park, etc. 

It seems to me therefore that in the absence of speci¬ 
fic provisions similar to the above or of words oopferring 
a wider discretion than is given by Sec. 14 the Corpo¬ 
ration camiot pay or contribute towards the expenses 
of the Band, 


March, 1918. 


. 8., f. Bnma. 
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Election Roll—Owners and occupiers of huts valued at 
not lets than Rs 300 per annum if ehgthle to vote. 

Gasb. 

37 (8)®^) (c), A question has arisen as to whether owners and occu- 
153,164 & piers of huts in a Bustee or Bustee land are entitled to 
Riawneri votes when such huts have been valued for assessment 
purposes at not less than Es. 800 per annum. 

Beference should be made to Sec. 37, Clause (2) (a) (b) 
(c), 181 Proviso (1), 163, 164, 167 (3), 169, 166, 180; 
Bustee and bustee land are defined in Section 3 (6) & (6) 
and under Section 4 the decision of the General Com¬ 
mittee is final as to whether a particular land is a Bustee 
or Bustee land. The consolidated rate it is to be noted, 
is ordinarily payable one-half by the owner and the other 
half by the occupier of the premises in question (vide 
Sec. 171). But under Section 180 the .entire rate in 
lespect of Bustee land is payable by the owner and in 
assessing Bustee land the particulars or details whVh 
are noted are hereto annexed. But in the Assessment 
Begister all these details do not appea** 

A copy of the Assessment enU;;; al'^o uniiered. 

Having regard to Sec. 164 (2) it is contended by some 
that those detdls alsolorm part and parcel of the AssesB- 
ment Book. 

If the details referred to above be treated as part of the 
Aesessment Book then each hut has got a separate valua¬ 
tion and a separate number, hut if on the other hand, the 
Assesament Begielier as kept be referred to, then indivi¬ 
dual httts have no place therein so that they have no se- 
pi^kttd valuation md number. 

Slihe woriia and are nowhere de- 

IQOui is a building vide definition Section 8 (22) 
is defined in Section fi (26), 
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Case.— {concld) 


The practice has hitherto been not to allow votes to Seofc 
hut owners or occupiers in Bustee land on the ground 
that they do not pay any rates directly under the Act and ^ 
are therefore not qualified to be entered in the Bloction«^o^|^^ 
Roll as voters, and further their names are not entered Xiigibihty» 
in the Assessment Register or Book above referred to. (contd.) 


It has, however, now been contended on the strexjgth 
of details of assessment above referred to that an owner 
or occupier of a hut in Bustee land which appears to have 
been valued at Rs. 800 per annum is entitled to be a 
voter and if the same person happens to be both owner 
and occupier ho is entitled to be a voter of the hut \«inch 
has been valued at Bs. 150 per annum. The * tesent 
Election list has been prepared and is subject to revision 
—vide Election Buies. 


1. Counsel will please advise the Chairman as to the 
rights of these hut owners in Bustee land and occupiers 
and the course to be adopted by the Chairman with re¬ 
ference to the revision of the Voters* List. 

2. Whether having regard to Sections 87 and 165 and 
Buies 2, 8, 8 and 10 of Schedule IV new names could he 
entered in the Assessment Register between tst Decem* 
her and Ist January following, and thereafter^pdb names 
entered on the Voters* list or^Bleetion Boll for the pur¬ 
poses of the ensuing Electai. 


OpvKm. 

The questions relate to the jMtto «f 

io Bustee land with reference to the 

Huts are required to be valued segliSKat^'^'the 
land for assessment purpoeea (peoto parti* 

culars of such assessments he ettterliB in a and 



Secs. 

37 (2) (i) (c). 
153,164 ft 
166. 

H'va owners 
and occupiers. 
JEhgthility to 
vote. 

(concld.) 
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Opinion.— {concld.) 

whether they appear in what the Gorporatiou calls a 
'Valuation list” or whether they appear in what they 
call the “assessment book,” such book oi books will 
constitute the “assessment book” mentioned in Sec. 
104 

'i'lib to-called “valuation list” does m fact contain the 
names of the hut owners but if it did nob form a part of 
the assessment book under Sec. 164, a hut owner could, 


as “owner” or 


“ccciipipr,” claim to have his name en- 


tered under Sec. IGd. 

It follows, therefore, that m preparing the J^iieciion Boll 
under Section 36 and accoding to BuJe 2 of Schedule IV, 
the Chairman should enter the names of sucli hut owners 
as fulfil the requirements of Section 37. 

Having regard to the definition of hut in S(‘e. 3, Clause 
22, the word “building” in Sec. 37 does, in my opinion, 
include huts. 

(2) Any person who has his name entered in the “As¬ 
sessment Book” after the Ist of December may, if he ap¬ 
plies before the 1st of January next, claim to have his 
name entered in the Election Boll. 


10th January, 1912. 


S. P. SlNHA. 


Curn/tdfil^i^B Vote^Limitatim if appUcaUe in cote b/ 

persons repreBenting different companies, etc. 

* 

CUbB. 

Not available. 





Ohnion. 

^ X ajpa of that the proviso to Sec. 50 has no 

to a cs«Be when a person is entitled to vote 
Mocities. Thus if A holds powers of at- 

firm3» 'etc.. 
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Opinion.— {concld!) 

he will be entitled to vote for each of the cuiupanies, 
firms, etc., though the total number of such votes ad-tw<M. 
ded together may exceed 11. My reading of the Pro- 
viBo to See. 50 of the Act is theft no person can in one 
and the same capacity have more than 11 votes, There¬ 
fore, in the case above given, as also in the case of 
Beceivers, Tiustees etc., the same person, if represent¬ 
ing different estates, will be entitled to vote separately 
in respect of each estate. 

21st December, 1908. S. P. Sinha, 

Providenl Fund Money^Eefund on termtnaUm of first 
peiiod of appointment — Re-employment no bar to 
such refund. 

Casx 

Not available. 

Omnion. 

(Obtained by the Solicitor.) 

We are of opinion that termination of service by effl- 8ao,7^(o). 
uxion of time is included within the terms "'retirement 
from the service” etc,, in Buie 18 of the Provident Fond 
Buies of the Corporation of Calcutta. nTjjS&jS 

Babu Moni Lai Sen*s term of service under the tot efpsrkdsi 
appointment having terminated he became entitled be 
paid the aggregate amount subscribed by him to MPund 
and the amount etehding to hij^ eitedii for intente^* to 
that period vis./S yean and under the |»x>viao to Buie 
18 the Managers, may pay him mth portion of the 
balance as the Oenezid Carntniitee i^y die^. 

We do not thinh that thia rigM> wch futond ah the 
end of the $ yeara in any m vnOved or^isi|Bfrdied 
by the f that the Qonjoratiottlie uMw bto to fee 
iweond time to a tofeer period 

fresh engagement and does imt lito (to 

qitionsof thetot* 

BL Ife 

V OU ^nTe |ChPp8u»j 

Qawmivf, 1910. 8. 0. atMI. 
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Sec. 73(o). 
Provident 
Fand Buies. 

R^nd of 
momy on 
termination 
of period of 
appH. 

(contd.) 


Sokr'a, eaie. 


i 

Opinion.— (eontd.) 

(Obtsdned by the Corpotation.) 

1 have beeB aaked to express my opinion upon the 
question as to what ie the position of an officer of the Cor¬ 
poration, a member of the Provident "Fund, who is en¬ 
gaged for a term of say $ years, and who on expiration 
of the 5 years is re-engaged (it may, or not, be* on the 
same terms as before) in the same office for a further term 
of say 10 years. Is he, or is he not; entitled to be paid 
the amount to his credit in tbe Provident Fund, at the 
termination of the 5 years’ period oi service, 
tin my opinion according to his strict. legal rights 
(though 1 ^admit the construction is not, altogether in 
S|Coordance,irith th^,,spirit q| tihs Buies) he is so entitled, 
provided no Agreement, expressed or implied,, is come to 
between tha Corporation and himself in relation to his re¬ 
engagement in the service of the Corporation to 
the eSect that the sum to' his in Fund is to 
remain and confbue there, as appendemt to the new re¬ 
lationship between.him and the Corporation, and is not 
to be withdrawn otherwise than as it might become sub¬ 
ject to withdrawal if it in fact represented subscriptions, 
etc,, during the new term of engagement. This right 
to the money would, I thiiik, be i^atural aiid legal 
pc^tion as between the parties rj^SBiting ftom the ter»* 
of <3ie 6 years* epgaigenj^t.V effluxion of time 
merely, if quorotioUed by arj Ihe term of. 

service having expired, the moBey |[nestion becomes 
payable to the qffioer m;^er the,Bffli^ of the Fund; he 
beepmes entitled to reesive it, and such righ^ in, the ab¬ 
sence of agr^mejp|<.jto &e contrary^ Ja' not affected by 
M fe ^tori[ ipto a npw engagement of service 
lAnd I also think that if nothing is 
^ notog hearing on the subject 
new “Sigqge'ment for further, 
^ a ^ to hold ikat fwm 
^ sgreeineht to >0 Jmphfsd - 



05 ) 

Opinion.— 

that there was an ahandonment or waivor of the ofdcer's 

then present right to receive l^e Mi^ey he had become Fund Rule*. 

entitled to, but that xt was to remam to his credit in 

the fund as appendant to the new, or renewed, relaticin* urmtnation 

ship between himself and the 'CJorporation. 

k (eoncld.y 

23rd f>fovember, 1*910. Thos. B. Stokob. 


Provident PundP ftules — Withdra/tJ^l to Pension Ptitid, 
Legality of — Suhecribere* Accountsi hpwio he 
. made up—If i9oUt94ery hJthim^oni^'entUled ^ n 
ehnre of profite:* 


Ojlbm. 

The Corporati<;Sj, of^ Calcutta has a Provident Fund 
of its own established under Section 73 (c) of the Oal* Fund Ealei< 
cuttaMunicipal ActniB.C.of 1899. ^ 

The Provident Fund Acts (Act IX of 18d7 and Act IV 'Fund. * 
of 1903) may also be referred to. 

Rule .—Provides for (1) Compulsory, (2) Voluntary 
subscriptions. 

Rule 9.—Pre^w for ^ oontidbution by .Oetper^'- 
tion equal to the amount of the oompulsoiy 

subscription for^ihi, < 

Rule 18.—Pr^dffi^^i^ the making of tihe Buba* 
oribers" Aeewmk:.. ^ w. 

This rule earelul ocl&mNtti^ 

the poriviSt (Nmunerndtig wii^. suma 
the Fund, ete.,*^ and ^ tWfds 
qny) that should pfopei^f l« hnmhi ' 


the ffords *‘tn respect hie 
vohmUfg end cdmptdserp hla 




Case.— 


86o.1^c). 
Provide]^ 
Fund Buies, 
WUhdraiBCtU. 
to Pevdton 
Fund^ 
8ub*eriber^ 
aeeountt. 
((Mmtd.) 


Rule 14.—Should also be noted. 

Rule 16.—-Lays down that no payment is permissible 
except as is by these Bales and Regulations provided. 

Payment can only be made — 

(1) On death of a sabscriber. 

(2) On his volutary resignation or retirement. 


(8) On the subscriber becoming permanently 
incapacitated, etc., as in Rule 19 is mentioned.^ 

(4) On dismissal, the subscriber getting the 
aggregate amount of his .subscriptions only. No 
interest nor any portion of the contribution ihade 
by the Corporation under Buie 9 is payable to 
him. 


Rule 24.—Beserves power to alter, vary and modify 
these rules and regulations without afi^ting the rights 
of any employee with respect to the Fund. 


Rule 25.—^Provides for reference to the Corporation 
of any dispute regarding these rules and regulations 
aiul the interpretation thereof as therein mentioned. 


It appears that the Corporation, jias, from time to 
^owed employees who enterti into the serviee 
pd the Corporation befm^ the establudm^ ef the Fmr 
vident Fui^ and who under 

pnWfieiM c^tribu^sig Ao fto Fund Pm 

beeom# ^ Fr^dent Fund» 

eubearihls'' to fiiaJ^pKon and’in 
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Case.— (contd.) 


justified m withdrawing the amount lying to the cm- 
dit of such employees and applying the Corporation con- 
tnbution as part and parcel of the revenue of the Cor¬ 
poration consistently with the existing Provident Fund 
Buies and Begulations^ 

These subscribers also suggest that the Corporation 
cannot withdraw any portion of its own cpntnbntion to 
the Provident Fund being the equivalent of the sub* 
pcnbers’ compulsory subscription in any case so long 
as the Pi evident Fund exists, and that the amount 
such eontnbution in respect of the employees who have 
been allowed to contribute towards the Pension Fund 
should be deemed to have become f^eited to the Pro^ 
vident Fund and be distributedt under Buie 18 amongst 
the present body of subscribers on the footing oi the 
provisions of the said Buie. 


Sec 73 (o).* 
^ovident 
Fond Rulee. 
WUMrawali 
to Pennon 
Fund, 
Subiertbm'd 
nceounto* 
(contd.) 


The Buies, it should be noted, do not provide fear 
forfeiture until the retirement, resignation or dismissal 
of any subsenher. The cases dealt with by the Cor¬ 
poration have been dealt with as special ones and are 
clearly not cases of retirements resignation or dismissal, 
and it is very doubtful whaler the Provident Fund 
Buies can be ot iavoked to bring aboot a far- ’ 

feiture within t^ meamng of those rules in the events 
which have happened# 

Questions have also arisen ^ to oomtk tnetM 
of keeping the ^bsQiill^^ ipkdefr Buts 18. 

CotiinseiNi ia 

the Chief AeecwM . 


Yion*OkedmilbiiPin. wmiM ^ 

T1m» 

s hie cwdit on cteh $Lft 


Sec. 73 (c). 
Provident 
i'oad Bales. 
Vithdrmoala 
to Fengion 
Fund. 
Subscribers’ 
accounts. 
(cotttd.) 
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Case.— (eontd.) 

hU credit being tbe result of his compulsory and voluntary sub 
scnptionSj including aa a result the contribution ‘ from Uie Cor* 
potation equivalent of his compulsory subscription which under 
the lirst provision in that article is credited to hit account on 
Slat December of each year, the above contribution from the 
Corporation being made in respect of his compulsory subscrip¬ 
tion under article 9. 

t 

The Chief Accountant interprets the above te mean the 
amount at a subscriber’s credit being the result of his compulsory 
and voluntary snbscript'ons, excluding the contribution from the* 
Corporation. 


Chief Accountant’s note dated I6th September, 1910. 

*'l regret I cannot agree to the latter paragraph being attri¬ 
buted to me, I contend that the words *the amount standing to 
his credit on each 31st December,’ cannot be taken out of the 
Buie and discussed without the cmitext ‘in respect ol his total 
subscriptions both voluntary and compulsory.’ It iv the last 3j^ 
lines of the Buie upon which I place my inteipretation. From the 
words ‘in proportion’ to the end of the Buie must be interpreted 
not one portion of it only, leaving out the other { think our 
two notes should go as they stand without any Itddition <ni either 
side.” 

Counsel urill be pleased to advise the Trustees— 

’ I 

(I) Whether the Cor^ration k competent to do 

vdiat they have done. If not, whether 
. the Tru^ieei can . request the Coiporation 
to tetond ^ amtets so wiHidrawn? 

(II) Whether if the by the 

Corpmf^ ^e Sj^; aiisa hahk ,to be 
dkltShutod ainonspsliii^ edtociihers un- 
or tdll only 

Ihe .inteiest aecraing iheim* 
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Case.— {cond^) 

II neither of these is permissible, how are Sec 73 (o). 

such sums to be dealt with in keeping 

the Subscnbers' Account under Buie IS. Withdrawal 

to Feruton 

(S) How IS the account of the subscnbers to be 

made up m view of Eulo 13, whether as accounts, 
suggested by the Vice-Chairman or by (contd.) 
the Chief Accountant? 

(4) And generally what the Trustees should do 
in the events which have hsppened? 


Opinion. 

■ 

1. In my opinion the Corporation were not acting 
within their rights or powers in dealing as they did 
with the subscription to the Provident Fund (including 
the contributions of the Corporation) of the employees 
who were admitted to the Pension Fund. The Provi¬ 
dent Fund Buies do not provide for or contemplate any 
such application or disposition of the funds as was 
made, and on the other hand the Buies are rather 
insistent that the funds shall only be applied or dealt 
with in accordance with the Buies and Begulations. 
As a matter of fact the Buies contain no provision ap¬ 
plicable io the cases referred to. 

By the question, whether the Trustees can request 
the Corporation to refund the amounts so withdrawn, 
I suppose is meant, whether the Corporation is under a 
legal obligation to refund the amount Irithdrawn, 
and whether the Trustees have auy legal to re¬ 
quire and com^ such refund. « 

I very much doubt whetbet eitber kmd dblka- 
tion, or legal rights mdpis. adid|(pf the 
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Opinion.— {contd ) 

Sec 73 (c) Corparation I should bo iuclinod, I think, under the 
nrcumstanoes, to advise them to decline to comply with 
WMtawods such a reqmsition if made. 

Thore is no ground whatever for the suggestion that 
8ub^mh€i8* the contribution ot the Corporation should be deemed 
^o^d.*) to have become forfeited to the Provident Fund and be 
distnbuted under Buie 18 amongst the piescnt body 
of subscribers on the footing of the provisions of that 
Buie. 

The case is more within the spit it of Buie 19 titan 
of any other, under which the subscriber becomes en¬ 
titled to be paid the whole amount to his credit in the 
books of the Fund. 


2. In my opinion if the amounts were refunded by 
the Corporation the same would not be liable to be dis¬ 
tributed amongst the subscribers under JElule 13 nor 
would the subscribers be entitled to receive the interest 
acruing thereon. 


I think the proper way to deal with them would be 
to keep accounts of them with the subscribers them¬ 
selves on whose account they were originally subscribed 
or contributed dealing with them as subscriptions to the 
Provident Fund, and retaining them until the event 
hajqieiied (death, resignation, retirement or dismissal, 
etc.,) which under Buies 17'~^20 would determine their 
destination viz,, payment to the subscriber or his re- 
IftUsehtativeB or to the Corporation <if such is the 
construction under Buie 18 as regards to contributionB 
of to Corporarion) or as a forfeiture to to fund and 
to dispose of tom accordingly, ot until an altera- 
Mm had been niade in £1^ Buies of to FM (which 
I ^ it is Comptot to to to make) 

., ajnaunts in ipb aeeretioni 

I tie dyer in to Bub»i' 

.Sftiiwi primerily, liiey were hoM. 





Opinion.— {contd) 

8. The Provident Fund is established under Section Sec 7^fc). 
73 (c) of the Calcutta Municipal Act III of 1899 E.C. FnndBuki, 
which provides that the Corporation may by resolution 
make rules for establishing and maintaining a provident $*w!dr 
or annuity fund, and for compelling all or any of the 
Municipal officers or servants to contnbute to such fund, (contd.) 
Ihe question therefore that arises is— What is the Buie 
that tlie Coiporation have in fact made? Not, whether 
or not the Eulo made is as equitable, or us appropriate 
m all respects, us it might have been? And it appears 
to me that taking Buie 13 by itself alone the construc¬ 
tions put upon it by the Cliief Accountant—and not 
that suggested by the Vice-Chairman—is the meaning 
of the Buie upon its proper construction. The Buie 
provides—equitably or ineqiutably, fairly or unfairly, 
consistently or inconsistently—^that the amount therein 
referred to available for division among the members 
shall be divided among them by crediting each subs¬ 
cribe!, m proportion to Ihe amount standing to hs cre¬ 
dit on 3lBt December m respect of his total snhscrip- 
turns both voluntary and compulsory, with his share of 
the said amount. The question is what is the meaning 
of his “total subscriptions both voluntary and compul* 
sory”? Does it include or exclude, the contribution 
of the Corporation under Buie 9 of an equivalent of the 
compulsory subscription? According to the ]3«toal 
meaning ci the language of the Buie the subscribers' 
“compulsoiy subscription** does not inclnde ihe Cor¬ 
poration's contribution, ,Veerchand vs, B. B. and 0,1. 

Bailway Company* 29* Bombay, 259, imd the Bulea 

• . # V A . ^ 4 lk!d. M aU . a 
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Sec. 73 (c). 
Prcvident 
Fund Buies. 
WUhdrawah 
to Ptntion 
Fund. 
Subscribers* 
cuxoiunte. 
(contd.) 


Opinion.— (contd.) 

‘‘Vompulsory deposit” meaus ‘a BubBcription or deposit 
which is not repayable on the demand, or at the optiou* 
of the subscriber or depositor, and includes any contri¬ 
bution wJiich may have been credited in respect of such 
subscription or deposit under the Kules of the 
Fund’, But this provision of the Statute does not 
operate to impart a like meaning to the expression 
■'compulsory subscription’ in the Provident Buies 
of the Corporation. The latter expression, in the Buies, 
1 entertain no doubt, is to be construed in accordance 
with the ordinary and natural sense and meaning of 
the words themselves, and not otherwise. 


Accordingly, I think, as 1 have said, that taking 
Buie 13 by itself alone, tlie Chief Accountant’s cons¬ 
truction of it is the correct one cis , that the Corpora¬ 
tion’s contnbutions are not to be included in the calcula¬ 
tion of the proportion in which the item of account 
(amount available for division) there referred to is divi- 
ble among the subsciibers. 


I am told however that if the above construction is 
put upon Buie 18 the result is that the interest upon 
the security investments representing the amount of* 
the Corporation’s contributions will not go to the sgme 
persons under Buie 13 as those who are to take it under 
Buie 14, and that the only way to make the two Buies 
work harmoniously is to adopt the Vice-Chairman*8 
eonstmotion of Buie 18. 1 don’t know how this may 
j>e, thou^ the contention appeals to me to be sound. 
Jhe woridng these two rules appears to be more a 
matter for the Aco<^antant to deal with^ and all 1 will 
'edd is ^t in face of what it s^ms to me is the plain 
«ol the language of Buie 13 uppa jts proper 
r \ find ^ difficult ;^<»adopt any other cons- 

f^ch the C^ef Accountant puts upon. 
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Opinion.— {concld,) 

it, and if it m fact l(‘ddb to borne inconsistency I should 

be disposed to tall biuk upon the word “provisionaDy” FandRal^i. 

ill the Kule (“shall provisionally credit each subscri- 

her”) and understand it, as contemplating some subse- Fund 

qiient completion of the subscribers* accounts in which 

the provisional entries are to be put right, if necessary, (concld ) 

4. 1 do not advise the Trustees to do anything, but 
to leave matters as they are. It appears that the 
Tnistoes are to be appointed annually (Rule 4) which 
seems an inappropriate course where any active duties 
in the nature of the performance of trusts are to be 
performed, and in this instance the natiiie of the office * 

IS peihaps more akin to that of Treasurers than True* 
tees. It seems that a mistake has been made in the 
withdrawal of the sums referred to from the Provident 
Fund, and it is not very easy to say in what way the 
mistake ought to be remedied. It does not appear that 
anybody has at present been injured by the wrongful 
course taken, and possibly no one ever will be. The 
withdrawal of the Corporation contributions, and the 
absorption of the amount in the general funds of the 
Corporation, may, as between the Corporation and the 
particular subscribers, be regarded as the consideration 
for which the Corporation allowed the transfer of the 
subscriber from the one Fund to the other. 

But if these transfers are likely to be continued it 
seems desirable that the Provident Fund Buies should 
be altered so as to permit of the funds at credit of a 
transferring member being dealt wirii in such a manner 
as may be considered desirable to meet the rireum* 
stances. 


23rd 1310. 
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Sec. 85 
JRules of 

8cop^ of 

*Com.nm» 

eioner* 

<n Rule 2U 


Appointment of Asmsor hy Corporation—Proposing can¬ 
didates—Chairman if a ''Commissioner" within 
7nennmy of Hnle 21 of Rules of Business. 

Cass. 

Not available. 

The facts were:—At the special meeting of the Cor¬ 
poration held on the 18th December, 1912 for selecting 
a suitable cdiididate for the post of Assessor, the Chair¬ 
man moved that Mr. D. P. Roy be ballotted for as Assessor 
to the Corporation. Other candidates were similaily pic- 
posed by some of the Comiuissioners. Ballot papcis were 
ipsiied and were collected when one of the Coinraissioneis 
present raised the point that according to the explanation 
to Rule 21 of the Rules ol Business “any Commissioner 
present may propose any candidate/* and that the Chair¬ 
man, not being a Commissioner, w'sis precladHfl from pro¬ 
posing as he did. The meeting was adjourned and it was 
resolved that Coimsel’s opinion be taken as to the p >sition 
of the Chairman under Rule 21 of the Rules of Business. 

Opinion, 

The question put to me for opinion is whether under 
Buie 21 of the liules of Business framed by the Cor¬ 
poration under See. 85 of Bengal Act HI of 1899 the 
Chaiman can propose a candidate for appointment 
under Sec. 68 of that Act. 

I understand that a contention has been raised that 
imsmadi as the explanation to Buie 21 says that 
*’afty Co^immioTier may propose, etc.'* Ci^irman 
is eamhided as he is not a Conmissionfir. 

^ agree wdth the view thtfS pxti ferward. In 

Btde 2X and 
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Opinion.— 

the explanation to that mle is used somewhat loosely Sec 83 
and IS meant to include every member of the Corpora- smnm 
tion taking part i e , present at a meeting. If it is qf 
otherrvise read, the Eule would be inconsistent with 
Secs. 79 and 81 of the Act. The Chairman is a mem- 
ber of the Coiporation {See. 6) and as such li.n i nght (contd ) 
to vote under See. 79 on all questions brought before 
the Corporation at a meeting. He has a second vote, 

111 all eases of equality of votes (See. 81). If the word 
“Commissioners” in the last sentence of Eule 21 is to 
be read as excluding the Chairman, then that rule will 
in effect override the two sections of the Act, viz , Sec. 79 
and Sec. 81^ To take an example. If at a meeting 
consisting of 12 Commissioners and the Chairman, 6 
of the Commissioners vote for the appointment of can¬ 
didate A, and the six others for candidate B, there is 
not an absolute majority of the votes of the Commw- 
swners present and voting in favour of either candidate. 

If the Chairman can vote, and does vote in favour of 
A, there is an absolute majority. As I read the Act, 
the Chairman cannot be excluded from voting, but in 
the case supposed, Eule 21, if read strictly, will have 
that effect tc., of overriding Secs. 79 and 81 of the 
Act. 

If, on the other hand, the word Conmtsstoner in Bo^e 
21 is read as meaning members it is consistent with 
Secs. 79 and SI. So read, the word CommiBmner in 
the explanaiaon must also mean “member”. In my 
opinion i^refore tha Chairman can prQ{»ose a candidate 
for appointment under Sec. 68. 


20th pecembef, 1912, 


8. F. Smaa. 



Sec 85 
Ruhs of 
BitstntM. 
Srope <yr 
expre*i9ton. 
‘Cornmin* 
aionet * 
in Rule 21. 
(ooncld ) 


( re ) 

Further Ophiiion. 

The Bpecial ineetinjj; of the I8th December, 1912 
ha\mg been adjourned the bueineas under considera¬ 
tion should be resumed from the point where it was 
left off. 

The ballot papers should now be examined and the 
result declared. Unless the result is that one of the 
candidates lias obtained an absolute majority of the 
vot(*B the process of elimination should continue. 

From what I have said above it follows that (a) Nfr. 
Bertram’s death since the last meeting does not affect 
the mattei and his votes, if he did vote, must be counted, 
and (b) the fact that some Commissioners wdio were 
present at the last meeting may not be present at thO 
next or that some who w^ere absent at the last meeting 
may be present at the meeting cannot affect the voting 
which has already taken place. 

From the printed proceedings of the last special meet¬ 
ing, it does not appear to me tliat the Chairman gave 
any definite ruling as to the point of order raised by 
Mr. Apear. The subsequent discussion shows that it 
was not taken to be a ruling from the Chairman. The 
resolution also asks Counsel’s opinion to be taken on 
the very point, which would hardly be consistent with 
there being a definite ruling from the Chairman. 


4th January, 1913. 


S. F. SlNHA. 
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Budget Estimates—Last date for the passing by the Cor¬ 
poration — '‘By** in Cl. (h) of Sec. 125 means 
“before.** 

Case 


Not available. 


The facts were:—The Budget Estimates for 1912-lS 
revised by a Special Committee of the Corporation wore 
presented to the Coiporation on the 22nd April, 1911. 
'L’he rate of taxation for the year was determined and the 
amount to be borrowed was settled. Further discussioo 
of the details of the Budget was postponed to the next day. 

The question then arose as to whether in view cf the 
provisions of Cl. (b) of Sec. 125 of the Act to the effect 
that “if hy the 23rff day of March the Corporation had 
not adopted any Budget Estimate, the Budget Estimate 
prepared by, or the last revised Budget Estimate sub¬ 
mitted by the General Committee shall.... be deemed 
to be the Budget Estimate finally adopted” it was open 
to consider the Special Committee’s Budget Estimate on 
the 28rd March. 


Sec. 12S. 

Bitdget 
iSititmUtt 
Last date. 
Meaning of 
the tdSrda 


**By B$rd 
Mardi ” 


Opinion 

The Corporation not having adopted any Budget Ea* 
timate before the end of the 22nd March, the question 
is whether they can adopt any estimate on the 2Srd, 
or whether the Budget Estimate submitted by the Gene¬ 
ral Committee shall be deemed to be the ^dget Esti¬ 
mate finally adopted. 

The question depends on the meaning of the words 
“by the 28 rd of Modtoh** in C^use (b) of the proviso to 
Section 125 of Bengal Aet III d I am ^ Opim<m 
that **hy**in il^^t phrase It seems to 

me that the intention of the that the tiar* 

pmation should adopt fibe the and 
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Opinion.— {concld,) 

Sec. 126. the 23rd of March, i a., they have 3 clear weeks from 
the Ist of March, for that purpose, and the 3rd week 

Last cte^e. expires on the 22nd March. If the intention was to in- 
the 23rd of March, the language would have been 
“on or before the 28rd’* as in Section 124. 

(concld.) I am fortified in my view by that expressed in Angell 
on Limitation (Section 52) whei*e it is stated that “by 
a certain day means hejorc that day—the day, it seems, is 
excluded." 

I am therefore of opinion that it is not open to the 
Corporation to adopt any Budget Estimate^on the 23rd 
or any later date, and under the circumstances, 'the 
Budget Estimate submitted by the General Committee 
must be deemed to be the B\idget Estimate finally 
adopted. 

23rd Mar<h, 14111. S. B. Sinha 


Gas tvorks, meammj and scope of expression—Lamp posts 
etc., ii **gas works * and if works of permanent na¬ 
ture. 


Casjs. 


Swfc t2S k Calcutta is lighted mainly with gas supplied under (son- 
‘■ ffi t r rjjfi Corporation by the Orien^I Gas Company. 

contract with the said Company wddeh comes 
Into operatimi from let May, 1911, provides imr alh 
that ^e Corporatkm nndei^Ee at Mr* flopense 
^ and mmiitam tdl laa^ posts^ Ian- 

bnjcpers and^mant^es tised in trith the 

^ Oon^Mify m |wW supply- 

iPiSlMte in tim whs by mdbs 
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Casis.— (contd.) 

pipes laid and maintained by them and maintain all 
piping below and above ground up to the burners. The £Mt*p$6m 
ilauses 1 and 3 of the contract aforesaid may be referre-l 
to. i/prt^ 

Chapter VII of the Act (III B. C. of 1899) refers t:> 
the various Mupieipal Funds therein enumerated. Sec. 

103 pf the Act Specifies the receipts and expenditures 
coming under the General Fund, Similarly Section 106 
specifies the receipts under the Ijighting Fund and pro¬ 
vides among other tilings that the said Fund be debited 
vith all expenditure for the efficient lighting of Calcutta 
md with the cost of establishment thereof. 

Section 128 of the Act empowers the Corporation with 
the sanction of the Government of India to borrow any 
hi m of money which may be retjuired for the construet- 
tion of works of a permanent nature under the Act. 

In 1905 a reference was made to Mr. P. 0’Kmeally» 
the then Advocate-General. 


For his opinion see pages 65 to 68 of Volume I of Legal 
Opinions and Bulings issued by the Corporation. 

Questicm has now arisen as to whether the puiriis*! 
and erection of lamp posts, brackets or tanteiiH or any 
one or all of them under clause 4 of the new < (mtraci 
with the Gas Company, if they are held by experts to be 
ai-tioies of a permanent nature, can be prc^ly regarded 
08 worlpi for which money can be borrowed by the Cirpo* 
ration oil d^benture4 under Section 128 ^forefiaj,d. 


The ^ 
tho ^ 

t,* t 

ia tate 
ted t 


»* 


itib learned ^ dim 

wo!rd.,j|ii Sect&opb .fisa Gm 

iifitiii ih he cm 
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C ASE *■—») 


SecB 128 A 
106(2) (i). 
lamp postal 
if '* aat 
works and 
\f propst 
Loan ehdrgt. 
(contd.f 


Attention its further invited to the identical definition 
of the word “water works" in Bee. 3 of the Water Works 
tlaiibes Act 1847, to Viet. e. 17. It is submitted further 
that m Bee. 19 of the (Jas Works Clauses Act aforesaid 
p'pes, posts, plugs lamps, etc., are treated as coming un¬ 
der the definition of gas works. Secs. 1 & 18 of the Cal¬ 
cutta Gas Act [V (B.C.) of 1857) go on the same lines as 
the English Acts. Secs. 260 (1) & (4), 262, 263 & 264 of the 
Calcutta Municipal Act illubtrating the distributive mean¬ 
ing put upon the word “works" in cases of “water 
works" and as including pipes, taps, fittings and other 
works epiB <hm ifviicns are referred to in this connection. 


It is further submitted that the mere accident of gas 
being supplied by n pnvate Coni}mny under arrangement 
with the Corjionition does not and should not opeiate to 
exclude any item of gas work as defined in the Acta quoted 
uliove from the category of ‘^‘Gas Works." 


It is contended further that if the purchase and supply 
of lamps and posts, brackets and lanterns as integral parts 
of a gas installation b} the Corpom^on be regard^ as 
works of permanent nature as admitted by Mr. P. 
O'Eineally, then the mere fact tliat a part of the scheme 
lor gas supply is in the hands of undertakers or private 
companies cannot render works, necessary for the com¬ 
pletion of the whole installation of the same scheme but 
under the direct ownership of the Corporation, to cease to 
bi‘ “gas works." It is submitted that the mere fact of 
a division between the Corporation and the Gas Company 
^of works coming under and forming part of one and the 
S(rlf<4me sdheme for the iiluminatioCi of ^ city is a 
mere ^tter id i^angement and expedienar and,not one 
litaterta% afi^ting duties and rtgjbta of the Corpora* 
^ of the 

hriegarded 



\ 
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Casr.— {eontd.) 

removing sneh works done directly by the Corporation 
from the category of the varioiie gae wrorka comprised in tcmiipoH* 
the whole scheme. 

It ib further contended that the Corpoiation as a matter »/i»ropir 

, ^ « J.1 t charge* 

01 fact incurs all exjx'ndituro necessary lor the pui*pose oi (u>ntd,) 

a complete installation of gas works for the lighihu' ot 

the city by agi'eeing to pay to the Company per light i cr 

rnnnm a sum sufficient to cover the interest on llie 

capital outlay—the annual Binkiiig Fund equivalent to 

the depreciation of the block of the annual expenditiu'' 

for generation and distribution of gas and maintenance 

of the block together with a profit to the Company. 

It IS further contended that Mr. O’Kineally’R assump- 
t'on that the installation of gas works without lamp posts 
including lanterns, etc., would bo a complete installation 
tor the purpose of lighting the city was not justified by 
f.'cts simply because lamp posts with lanterns are as es¬ 
sential works for lighting the city as the machineiy for 
generation of gas and the pipes for distributing the same. 

It might therefore be a misnomer to apply the term 
mainienanoe to the supply of lamp posts with lanterns 
necessary for the complete installation. 

The age or life of gas lanterns is certified by the Chief 
F.ngineer of the Corporation to be SO years if properly 
naintained. 

-<rhe Advocate-General will be j^eased to advise;— 

<a) Whether the purchase and supply and erec¬ 
tion of lamp posts, brackets and lanterns 
as contemplated under Clause 4 of the Gas 
Contract can under the drimmstanees,^ 
come vithin the terms *'gas works** in 
Section lOfi of Act 33][ B. 0. of 1909* 

(bl Whetimr under ehreumstaiiees of the case 
fluip l^urcbase, ani of gas 
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Sees. 128 & 

. » 06 ( 2 j(i). 

' lampposts 
if ^*gaa 
*0&rk»' and 
{f proptr 
homtMrgt, 
(confcd.) 


Cabs.—{ con0{<2.) 

posts, brackets and lanterns forming an 
integi'al part ul the scheme adopted tlif^ 
Corporation for the lUamin^tioi^ of the city 
in the discharge of the statutory duties im¬ 
posed upon them can be regarded as works 
of a permanent nature within the m^eaning 
of Section 128 of the same Act and such 
outlay can justify borrowing on debentiire*^ 
issued under that Section. 


Opinion. 

(a) I am of opinion that lamp posts, brackets, and lan¬ 
terns the purchase of which is contemplated by clause 4 
of the contract, are “gas works“ within the meaning of 
Section 106 of the Calcutta Municipal Act 1899. 

Act contains no definition of *‘gaB works'* but posts and 
lamps are regarded by the Legislature as gas works in 
the Calcutta Gas Act 1857 (Sections 1 and 18), and I se^^ 
no reason for excluding such an interpretation in the pre¬ 
sent case. 

(b) The gas posts, brackets, and lanterns, the 
purchase, supply and erection of w'hich form . an in^ 
tegral part of the Corporation Lighting Scheme, can,!, in 
my opinion, be properly regarded as works of a p^iri^ 
nent iiature within the meaning of Beckon 1^ jlil&e 
Caktii^a Munidpal Act 1899, in view Olathe expeirt evi¬ 
dence as to the durability of such articles. ' 

Aaddm Corporation are* under Section empbwenl 
bonnw iponey and semire the by de- 


tki* 


hentoes lor yrcttks of a permanent* na4^, it 
tl^, in my view, the 

Jfesi. eiroams^ahnes, be .legally’. bor^ 

ri^Bectiopa). 
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OpmioN.--(<J0«cW.) 

and the erection of a system of lamp posts, ^vhioh are ^ & 

equally essential to the supply of gas for lighting purpose 4 

above the surface, does not appear to me to be tenable 

Nor, in my opinion, is it material whether the Corporation i/pn^ 

carry out their statutory powers and duties relating lo cAow. 

the lighting of the city through their servants or employees 

directly or through contractors indirectly, or partly by 

the one method and partly by the other. The proper 

test seems to me to be; Is the constnietive work relating 

to gas lighting of a permanent nature? If the answer 

be in the atnrmative, the statutory borrowing powers 

of the Corporation to meet the contemplated capital 

outlay may be legally exercised. 

G, H. B. Kbnriok, k c , 

2nd February, 1910, Adoorate-Oeneral 

Loans, Hepayment of—Stnhng Fund, contribution to — 

Yearly payment of portion of pimcipal, proposal 
re; 

Casb 

Not available. 

The opinioB which is printed below was obtained in 
connection with the following letter trom the Govern- v 

ment of India prescribing certain condij^ons for the re^ , 

palrment of the loan for bib lakhs raised by the Corpora 
tion^ia 1919. 

i7i, dettd ik$ 19lt, from lA« QomrnmnU of 

vnih teUor No. , from ^ Ooosnu^ 

‘*X am to wHot t6 corrocpotideaeB attiSiii with tkil 

tMSgttw tld» 149, dated the aiNhJiugiw^ 

tiit^ hy tlet Qetepmld^ of « 

iMUd 94 kMi to ^ eettleSteat of the tenos al 

tkeloai^ 
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Ohst.—{conoid) 

2 Iji thU connection the Government of India consider it esson 
tial that arrangt^ments should be made to repay the loiui within n 
p( nod of 30 years, 'the ttaost convenient way of giving effect to th.s 
dtcimon will, in their opinion, be to make spi'cial provision in the 
the Bill tjO amend chapter X of the Calcutta Municipal Act wlueli 
v.as sanctioned in this Pt'pui'tnient letter No 127, dated the 24th 
July, 1912, foi the repatmeut within 30 years of the present as well 
as of any othei loans that ina.\ be raised by the Coriioraiioii with 
the sanction of Goiernment It ).s desirable that the amciiding 
BtU with the suggested special provision t>1u>uld In* passed into Uat 
as soon as possible. Pending the euautmeiit of the Bill, the (iov- 
-'ernment of India, in exercise of the ]>owets vested in them by Sec¬ 
tion 128 of the Act, diri'ct that besides paying into the Sinking 
Fund, in respect of this particular loan, the contribution of one pet 
ctnt prescribed in Section.133 (2) (a), the Corporation shaU also pay 
up and cancel everv year such portion of I lie loan as will produce a 
result equivalent to the accumulation of the additional ono per cent, 
into the Sinking Fund, which vs*onld otherwise have been required 
lo ensure the complete repayment of the loan within the term speci¬ 
fied " 


$«os iv'8& 
133. 
ZoaM 

of 

(contd.) 


Opinion. 

Section 13B (2) (a) of Act ITT of 1899 requires the Cor¬ 
poration to pay into the Sinking Fund A, one per (icnt. on 
the unrepaid balance of all monies borrowed on debefO; 
tures. It is at least doirt>tful whether the Govemmefii 
of India can under Section 128 reqmte the Cotporation 
to pay more than the one per cent, provided by Section 
188. But, however that may be, I do not see how the 
Corporation can in the present instance carry out the 
dipectkin of the terms now imposed by the ,{^yemmeot 
d India {vide letter No. 171, dated 4th Ootober, 1912). 
has been raised* and debentoea iosi;^ in, the 
by Sdhednle VI omhe‘ A«tv there is 
reserved te^psy tip and cac^ ady,portion of 
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Opinion.— {concld,) 

* 30 yeais aud the debenture holders cannot be compelled Secs, Ic 
to receive payment before the end of that period. I would 
suggest that the Government of India might be requested EtpayiMM 
to reconsider the matter. They might very well leave the ^ 

matter where it stands now and, if necessary, provide for 
the shortage appiehended in the proposed Bill. 

ISfft December, 1912. S. P. Sinha 

Ijorrowtng Capacity—Limit of 10 pc? rent of annual 
valuation—If gross valuation or only valuation of 
taxahU property meant 

Oasb 

Not available. 

The opinion was obtained by Government and was for- gee ISL 
warded by them with demj official lettei No. 4-T.M., 
dated the 12th April, 1910. apaetty. 

Opinion 

I am of opinion that for the puipose of Section 131 ol 
the Calcutta Municipal Act (Bengal Act III of 1899) the 
annual value ot buildings and land which are not assessed 
or assessable to taxation should not be taken into consi¬ 
deration m calculating the ten per cent, limit. The value 
of buildings which being Municipal property are not 
valued, or which are exempt from assessment to the con¬ 
solidated rate, are not, in my view of the Act, intended to 
be included in the value upon which the limit of ten per 
cent, is calcalable. 

The linut itnposed on the bonowing powers'of the 
Corporation is ten per cent on the annual v^ue of land 
and buildings ascertained according to the prindpies laid 
down jin Clwpter ISII of the Act^. In my ophnon tibis 
Emit l» ten pOr cent on tho taxable, and not on ^ gross 
valuation. *. , 

im iiitnk, A Xwmat. 



Sees. 129 & 
136. 

RtpayvMiU 
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lioam, Repayment of—Sinhitiy Fund moneys Applica¬ 
tion of'—Trustees if entitled to use discretion or 
hound to comply with Corporation demands—Bor 
lowing for repaying a previous hian purely matter 
for Corporation. 


Case. 


In connection with the payment of loanlt due by the 
Corporation some difhciiit questions have arisen. 

Powers are given to the Corporation to borrow money 
from time to time and provision has also been made for 
the discharge of loans. 

The sections of the Calcutta Municipal Act be*aring 
on the points are 128. 129, IBS. 185, 186 and 189. 

Section 128 empowers the Corporation to borrow with 
the sanction ot the Government of India as therein 
mentioned any sum of money which may be required for 
the construction of works of a permanent nature. 

Section 129 empowers the Corporation with the like 
sanction to borrow any money that may be required to 
pay any moneys for the time being due on any deben¬ 
tures as therein mentioned. 


Section 188 provides for the maintetumoe of two jink¬ 
ing Funds, Sinking Fund A and Sinking Fund B. tThe 
latter has ceased to exist as there is no I<mger any out¬ 
standing loan in respect of which that Binkii^ I'pnd was 
created. 

lotion 188 (2) (a) makes it obliga^Msf* on the Cor- 
lEurption to pay qua^riy into SinMng Fund A a sttm 
rsfa^nting oxie per cent per’ ant^ <xi' unrepaid 
Ibfilinoe of aU tnope^a ^^ows4 on ^bentoee issued 
Uie 1st ^y of ^rii, 

< ..li M . M '.4' ' ll lik >4 



oideXB 


moneys 
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Case.— {contd.) 

rorporatioii in Government Securities, Securities gua¬ 
ranteed b,y tlie (iovernniont or in Calcutta Municipal 
Debentures. So tliat e\(‘n in the matter of these in¬ 
vestments the Trustees cannot control the decision of 
the Corporation. The Tnistees hold the moneys paid 
into the Sinking Fund subject to the orders of the Coi- 
poration as to their investment and Clause 4 of Section 
186 shews that the Tinstees ore subject to the like orders 
of the Corporation in the matter of variation or trans* 
position of any securities made over to them by the Cor* 
jioration. The section clearly lays d(mn that the se¬ 
curities should be held by the Officials therein mention¬ 
ed as Trustees for the purpose of repaying at due date, 
from time to time, the debentures issued by the Cor¬ 
poration. 

Section 186 provides that the Trustees may from ttme 
to time apply either Sinking Fund or any part thereof in 
f'r towards the discharge of the loan or part of a loan for 
which such fund was created and until such Ipan or part 
is wholly discharged shall not apply the same for any 
other purpose. 

Section 137 provides for the submission to the Cor¬ 
poration by the Trustees of annual statement showing 
the partietdars therein mentioned. 

Counsel* B special attention is invited to Section 129 
and to the words **any money that may be required/* 
Counsel will be pleased to consider who is to determine 
this requirement—^whether the Tnistees or the Corpo¬ 
ration. 

The Trustees of the Sinking Fund, it is submitted, 
cannot compel the Corporation to exercise this power 
to borrow money against Uie win end positive decision 
of the Corporation to ^e e^ect that no money is re¬ 
quired to pay ofi a particul.et debt al due date Inasmu^ 


Secs. 129 & 
136. 

Repaynttnt 
of Loans. 
AppUcattom, 
of Sinking 
Fund 
(contd.) 
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Case.— {contd.) 

Secs. 129 k. as theie is ample fund available in the Sinking Fund to 
pay off that debt. The Trustees contend that under 

o/Loa%8 vSection 136 they have the option, by reason of 
tbe use of the word “may” therein, to apply any por- 
Fii»d tion of the Sinking Fund or not for that purpose. It 
(cont ) submitted on the other hand that at due date the 
Trustees have no option but to apply the SinkilKg Fund 
in their hiinds so far as the same will suffice towards re¬ 
payment of the loan. The option to pay out of the Sink¬ 
ing Fund or not can arise only when payment is 80Ugl3|,t 
tcTbe made before the due date of any debenture. It 
should be noted that the Act does not require separate ac¬ 
counts for each loan to be kej)t, nor is a separate Sink¬ 
ing Fund prescribed for each loan. There is under the 
Act at the present time one Sinking Fund A for all out¬ 
standing loans. 

It is submitted that the Corporation is as much in¬ 
terested as the Trustees in making lawful provisions for 
the dishcarge of the loans. The loans are liubilities of 
the Corporation and not of the Trustees. The Trustees’ 
liability is confined to the extent of the amount of Sink¬ 
ing Fund in their hands. The Trustees have practi¬ 
cally no active duties to perform save and except that at 
due date they must apply the Sinking Fund towards dis¬ 
charge of the debt falling due. They cannot, it is sub¬ 
mitted, make the Corporation pay quarterly more than 
one per cent, as provided in Sec'tion 13B (a) and that 
if notwithstanding such payment the Sinking Fund be 
not sufficient to pay off all the the debentures failing 
duo at a pajiiicular time it would be for the Corporation 
to bonww under Section 129; the Trustees would have 
»o responsibility if the amount avibble in the Sink- 
Pond be imufilcient to pay off a loan provided they 
mot been guilty d my %(ri$application of such 

^miQL 
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Case.— {contd.) 

The facts of the case are as follows:— 

There will be in the Sinking Fund A in November, 
1911, a sum of Kupees between 35 and 36 lakhs and on 
the 1st December, 1031, Municipal Debentures to the 
extent of Bs. 20 lakhs will become due. The next loan 
will not fall due till 1916. 

Counsel will be pleased to refer to the correspondence 
set out in the proceedings shewing the position taken 
up by the Corporation and the Trustees respec¬ 
tively both on financial and legal grounds. It is 
no doubt a defect in the Act itself which has brought 
about all this complication and friction and it is submitted 
that the remedying of such defect is for the Legislature 
and not for the Trustees or the Corporation. The latter 
is a creature of the statute and cannot assume the func¬ 
tions of a legislator. 

Having regard to these circumstances, Counsel will 
be pleased to advise:— 

(1) Whether the Trustees have the power to withliold 
payment of 20 lakhs or any poition thereof out of the 
mm of 35 or 36 lakhs, now held by them on account of 
the Sinking Fund for the purpose of repaying at due date 
to., tho Ist day of December, 1911. 

(2) Whether the Trustees can compel the Corpora¬ 
tion to borrow as suggested by them in their letter, dated 
26th June, 1911, against the decision of the Corpora¬ 
tion to the contrary, in view of the fact that there is an 
amount in the Sinking Fund more than sufficient to 
pay off tho loan. 

(3) Should Counsel be of opinion that the ’llruetees 
cannot witiihold payment as afmesaid and asauming that 
the S^custees do not yield to ^ suggeetibii of the Cor¬ 
poration, what ia ^ remedy of ^e Oorporatkm against 
tbeTroBtaw? 


Seeg. 129 4; 
136. 

Bepayimi^t 
of twws* 

of 

Fund. 

(contd.) 
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0 ASD t’-^{p07icld^ 

Secs. 129 & And gciiorally aH to the rights and duties of the Coi 
poratioi) and the Tnistecs in the matter of the repay 

0 / Loans nieut of Municipal Loans. 

Application 

0 / Sinking 

Fmd^ 

(contd.) OriNION. 

(1) The answer to question (1) depends upon whether 
the Truste<?8 under Section 135, have under Section 
130, an absolute discretion as to the application of the 
Sinking T^und or any part theieof. They rely upon the 
word “may” occurring in Section 130 and contend that 
it IS an enabling and discretionary power. But it has 
been long settled [cidc Julius r*! Bisliop of Oxford 5 
App. (UH 223) ] that jihrases whicli in their ordinary 
meaning are merely enabling aie to be constmed as 
obligatory under ciu'tuiii ciicuiUHtanct'S. Here a power 
is deposited with public oflicers foj the purpose of being 
used for the benefit of persons who are specifically 
pointed out and with regaid to whom a definition is sup¬ 
plied by the Ijegislature of the conditions upon which 
they are entitled to call for its exercise. It seems to 
me that the Trustees hold the Sinking Fund for the 
benefit of the Corporation though the Corporation by 
the terms of th(‘ Act is restricted to using that fund for 
the one purpose viz , repayment of loans. The Trus¬ 
tees are under an obligation to invest the money Un¬ 
der the orders of the Corporation and to vary or trans¬ 
pose them uuder similar orders (eep- Section 185). 
They are liable further to furnish accounts to the Cer- 
poration (Sec. 137) and it is conceded tliat if the Trustees 
werC'^ the whole of the Sinking Fund for the re¬ 
payment in full of Debentures which have matured, 
other Debeiiture-holdeie could not restrain them from 
doing 80 or hold them liable for breach of trust. Under 
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Opinion.— {concld) 

these circumstances it seems to me that the Corpora- Secs. 129 a 

tion and not the Debenturo-hoJders is the person enti- 

tied to call for the exercise of the power conferred by of Loam, 

Section 136. The condition upon which the Corpora- 

tion is entitled to call for its exercise is that a loan in 

respect of which the Sinking Fund was created, has ' 

fallen due. 

My answcir therefore to the first question is that the 
Trustees have not the power wliich they claim. 

(2) No. The Corporation with the sanction of the 
Government of India determines what moneys are re¬ 
quired to be borrowed for the purpose of paying off de¬ 
bentures and the Trustees have no voice in the matter. 

(5) The nmiedy of tlio CorfMiration if the Tinstees 
prove recalcitrant is either by suit or by an application 
under Section 45 of the Specific Relief Act. 

Generally, 1 have nothing to add. 

ISffi August, 1911. S. P. Sikua 


D0he7itur(is, Fonn oj^Endorsements or Issue of scrip to 
two or more persons vnth aJtcmatire provision of 
payment to or to the order of any one of them or 
to survivor if permissible. 

Case. 

1. Whether having regard to the form of the deben* See. 132 (k, 
tiire (vide Schedule VI of the Act and Sec. 1B2) a deben- 
tore could be issued payable to A & B or survivor or as on 
suggested by the Bank (vide their letters dated 17tli 
February, 1912 & 20th October, 1^). 
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Case.— (eoncld.) 


Sec. 132 k 
Schedule VI. 

on 

Debwtnrtfi. 

(concM.) 


LefUt dated 17th Febtuary, J91S,/rom the Bards of Bengal. 

The question has rocently been raised as to whether endorse 
ineut in alternative foims such as.— 

Pai to A. and B or eith.M 


Pa^v to A B and C. or tlie oidor of any one of them 
are elloctnu and I shall l>e glad to receive your inatrnctions re- 
gaiding the accepting oi such endorsements on Monicipal Deben 
tuies both as legards new endorsements as well as of those alieadc 
ucognibed by payment of mteicst, etc 


Letter dated SOth (Mober, WOS.from the Bank of Bengal. 

With reference to my letter No. 93-M , dated 5th June, an 1 
your reply thereto, dated 8th September last, I beg to state that \ 
have not ^ct received your mstiuctious as to whether Munibipai 
X>ebeniarus can be endorsed. 

“Pay to A and B or Survi\or ’’ 

Further, 1 bog to enquire whether, in order to popularise the 
Security, there be any objection to holders endorsing Municipal De¬ 
bt ntures m any of the ten methods permissible to owners of Govern¬ 
ment promissory Notc^s, undei Section 184, Oivil Account Code. 

2. Whether a holder of a debenture is competent to 
endorse sub debenture in the alternative forms as sug¬ 
gested by the Bank as above. 

OriKiON. 

1. ^rhe Corporation cannot depart from the form 

preaeribed. < 

2. The Corporation by paying to the holder for the 
ti](ne l^ing would get a discharge. X think an endorse- 
tuent by the original ^ayee to A and B or diher is a valid 
endaraement. 


mt dwnk, im. 


B. 0* Hrrrxa. 



( a S' ) 

Loan Bminess of the Corporation—Agreement irith Bunk 
of Bengal—BanVs renpoimhUhj ni case of loss 

t 

Case 

Not available. 

The following opinion was; obtained in connection with 
the proviso in clause 1 projjosed by the Bank of Bengal 
ii. tlie draft agreement, re;d with clause 5. These two Banit of 
clauses are reproduced. Bengal 

1. The P.nik hIi.iU. during {I'o contumancp of this agreement, 
act.as Agents of the Coiporatioii in and for the managomeni and 
, tiansaction of all business connected \«ith the existing debenture 
leans of the CortKiration mentioned in the several parts of the Sche 
dole A hereto annexed and oi all other debenture loans which here> 
after during iiie cunitnuauce of this agreement shall be raised and 
liisued b/ the Conio'n^ou in aciordance with the provisions of the 
Calcutta Municipal Act, 1899, oi any other enactment empowerm,^ 
them m that" behalf and shall manage and transact liach business 
tmhjact to such directions as may from time to time be given in writ- 
ing to the Bank by the Coiporation or their Chairman or other suffi¬ 
ciently BUtbofised representative for the time being thereof and as 
may be ctmsisteut with the provision hereof provided always that 
nothing ^fierein contained ehall rend^p the Bank*a re^onaMlUy greatet 
or other than that of a Bank&r to an ordinary customer, owf knder the 
NegotMle fnetrumenta Act, 

5. llie Bjspfc shaU be responsible to the Corporation for all lose 
or damage thsA'may arise or be oeoasioued to tho Oorpotatlou by imy 
t'eft, fraud or wrongful act^ error iu enleulation or o^ei‘* 4 liutalca 

\ I 

done or piHSkmftteed by the Bank or toy of their oflioers or agoota in 
managing and trsasncMng tiie busiM aforesaid and tha Ba^ fhaii 
mdenmify the Oorn^t^inn in 

' ’ i' ^ 



Loan 
bwinens 
Agrfement 
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(contd) 
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Opinion. 

“1 nnderi^taiid that all 1 am asked to do in to express 
iny opinion upon cortuin questions relatini? to the Proviso 
with which (luuse 1 of the draft agreement concludes, 
the Proviso being in these words : 

“Provided alwavs tliat nothing herein contained shall 
rtndei the Bank’s lesponsibihtv greater or other than that 
el a Banker to an ordinal y cuatoujer. and under the Ne¬ 
gotiable Instruments Act. 

And the (pieBtions subinith'd being the following;— 

(1) Whether llie Proviso controls the whole agree¬ 
ment, especially clause 5, or not? 

(2) And what is the effect of the Pioviso as to'the 
Bank's responsibility? 

(3) Whether the Corijoratioii can safely accept the 
Proviso as it is*^ 

(1) As u question of constniction, the Proviso, in my 
opinion, puma jar tv controls the whole agi'eemeut. But 
■oU(h a construction would apparently render the Pro¬ 
viso and tile subsequent clause 5 under possible circums- 
taiices, inconsistent with each other. Under clause 5 
constnied by itself, irrespective of the Proviso, the Baiik 
might come under a responsibility to the Corporation from 
which the Ptoviso construed by itself, irrespective of 
danse 5, would protect it, and in the face of thfs ambi¬ 
guity the proper constniction of the agreement, I think, 
must be that a responsibihty which is prima facie within 
danse 5 construed by itself only, would not be affected 
toy the Proviso. In other words the Proviso is to bo con- 
slruod as applying only to responsibilities falling within 
the language of both the Proviso and clause 5; and if this 
is the correct construction of the agreement the opera¬ 
tion of clause 6 is not controlled by the Proviso. 

'But tl^ question of the oonsj^ction of the agreement 
must bo as 4b donbtful dne; and the position of 
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Opinion.— {contd) 

the Coipoiation under the agreement ought not to be 
Rubject to uncertamtiCR of constiuction. The meaning 
of the agieement ought to be made clear and unambign- 

OUB 

(2) I do not kno\\ what the X’roviso means. It is not 
jclear to me that it has leally any ascei tamable meaning 
at all and it appeals to me altogether a matter of uncei- 
tainty what meaning might be given to it in case the 
question should arise. 

The Corporation cannot be advised to be paitj to a 
legal instrument upon the face of which important 
questions hke tho^e undei consideiatiou aie left open to 
doubt The agreement ought to be alteied so as to ex¬ 
press clearly and with certainty what the parties to 
It really mean. Or if there is a difficuit}* about this, per¬ 
haps the best couisc would be to let the agieement be 
silent upon points about vhich the parties cannot agiee 
as to the form the Agreement should take—leaving their 
rights and obligations between themselves such as the 
law in the absence of express stipulation between them 
would determine them to be. 

(3) In my opinion the Coiporation tannot safely ac¬ 
cept the Proviso as it is. 

9th February, 1912. Thus K. Brosua 

• 

Ftlteted Water Supply to Huts 
Case 

Questions have arisen with leference to the su|^Iy of Sect. 24S, 
filtered water to individual huts m a bustee and to huts * 

which are not mtuated in any bustee. ^ 

The provisions of Uie Calcutta Municipal Act bearing ^ 
on the question can be gathered from tbie fcdhwihg sec¬ 
tions of the Act 

Sec. 3 (5) defines bustee. Sec. fi (6) defines hastes 
land. See. 4 empevera the'General de* 


Loan 
bwtnm* 
Jffteement 
With Sank 
of Banged 
(concld) 



( 96 ) 


Case.— {contd) 

Sees 248, cido whether land is a bustee or biistee land. Sec. 3 (BO) 
*^28^* defines occupier. Section 3‘2 defines owner. Sec 

F. w Supply 151 lays down the principle and method of 
(^td*) a^^sessment as to land and buildings and bus- 

tees. Secs. 171 and 180 provide for payment of the 
lates. Sections 248, 249, 253 refer to supply of filtered 
water. Sec. 259 prescribes the size of femiles as per 
Schedule XIV. Schedule XIV fixes the size on the 
basis of the annual value of the building as determined 
under Chapter XTI. Sections 270 and 271 provide for 
the fixing of meters and payment for excess snjiply. 

Sections 283 (b) and (2) (3) should lie noted shewing 
' the existence of filtered \valer supply in bustees and un¬ 
der (3) the supply, if cut oft. should be r<'stored on pay¬ 
ment of all dues and expenses of cutting off the W'ater. 
This might relah* to connections in a bustee allowed before 
the coming into opoiution of this Act, and it is doubtful 
whether it can be construed by implication to permit of 
connection for filtered water supply being given to huts 
ii* a bustee under the provisions of the present Act. 

It is submitted having regard to the provisions of Bees. 
249 and 250, it is doubtful whether filtered water sap¬ 
pily to individual huts in a bustee was ever contemplat¬ 
ed by the Legislature. The practice hitherto has been 
to allow filtered water connection in the case of masonry 
buildings only and not in the ease of huts in a hmiee. In 
bustees, however, filtered water is supplied by means of 
hydrants placed in bustee streets or passages at certain 
distancSs. No charge is made for tMs supply through 
hydrdnts. 

jB^ving regard to the free allowance of filtered water as 
i ^hsiscribed by Section 248 and having regard to the prin- 
and m^od of assessment contained in Section 150 
payment of raites m SeBM;i 180 by the owner of 
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Case.— 

the biisteo. it seems almost impracticable to fix the 
qnHiitit,\ of supply for a i)articular but in a bustoc and to 
j emulate the supply. - 

It is also to be noted that unless the quantity to be (<.ontd,) 
supplied free could be ascertained, no meter could b(‘ 

])laced for charging for excess consumption of water. 

Section 271 makes tho oc(*upiei liable for the excess 
cf'iisumption. Theiefore in tlie case of occupiers of huts in 
i bustee where individual huts are not separately assessed 
and having regard to the payment of rates by the owner 
of the bustee under Badion 180, it seems that the Muni¬ 
cipal authorities have no power (even if they be i^illing 
to do so) to provide for the supply of filtered water to in¬ 
dividual huts consistentl.\ with, and pursuant to the pro¬ 
visions oi the Act. 

The owner of tlie Imstc'e may claim a supply of filtered 
water and the size of tlio ferrule is to be fixed 
and ascertained under Boction 259 on the basis ot the 
assessment of the wliole bustee, but it would not be pos¬ 
sible to make him liable for any excess consumption un¬ 
der Section 271, as under that section the occupier is 
made liable therefor. 

Counsel will be pleased to advise— 

1 . Whether, having regard to the provisions of the 
law above referred to, a supply of filtered water can law¬ 
fully be given in a bustee, the ferrule to be allowed being 
determined on the footing of the valuation or aBsessment 
of the bustee and th^ quantity of free supply being as¬ 
certained on the footing of the water rate payable on 
account of the bustee as a whole and a meter affixed 
for puiposes of charging for excess consumption^ If so, 
who is liable for such excess consumptioxi? 

2. Whether individual huts in a bustee can be mven 
filtered water suppler, and if so, Iww (<m Iws or 
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Case.— {eoncld) 


Secs 248, 
S49.263& 


footing) 10 the quantity of supply to be giNen fiee and the 
size of the ferrule to be ascertained? 


H* Whether the occupier of a hut which is not situatctl 
(contd ) jQ a, bustee is entitled to a supply of filtered water? 


4* As “building” meludes a hut, whethei the Chair¬ 
man may require the ownei of a hut to obtain supply ot 
filtered and unfilteied i^atoi under Section 258? 


Opinion 

1. I am of opinion that a supply of filtered water 
should be given to bustees by means of hydrants or pub- 
he standposts as lequired by Section 288 of the Calcutti 
Municipal Act. The occupieife of individual huts in 'i 
bustee are not, in my opinion, entitled to demand a supph 
of filtered water through a teiTule. Sections 249 and 250 
contemplate the laying down of service pipes for the 
supply of filtered water in masoiuy buildings only, and 
are not apphcable to huts in a biisti>e. On the other hand 
Section 283 (b) and (2) and (3) seems to contemplate 
a supply of water in a bustee in some cases, and the res¬ 
toration of such supply after it has been out off for non¬ 
payment of lates, but these provisions do not appear to me 
to give the occupiers or owners of huts in bustees the bene¬ 
fit of the provisions of Sections 249 and 250. 

Under Section 270 there is power to attach a water 
meter only when there is reason to lielieve that niore fil 
tcred water is being consumed by an occupier than he is 
entitled to under Section 248. Tins right to receive 
filtered water supply enures under Section 246 only to 
the occupier of a building connected with the wateri’Sup- 
rtjr and {under Sec. 271) it is the Occupier Who is liabl.'* 
inr any ***i®sa the statutory allowance of filtered water 
When h meter has been In lhe case of bustee 

i 
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Opinion.—( conid.) 


I'nts the ovner and not the occupier is liable to the con¬ 
solidated late. These provisions, in my opinion, Indi 


Sees 248, 
349,253 i 


Chte that a supply of filtered water to individual huts in 
a bustee i& not within the coutiunplation of the Act, In J^ontSd 
fapeeial cases, however, the Chairman would no doubt 


have power to require the owner to obtain a supply as 


piovided by Bection 253. 


2. For the reasons above indicated, I am of opinion 
that the Municipal Act imposes no duty to give a supply 
('i filtered water to individual huts in a bustee, the pro¬ 
visions of Sections 249 and 250 as to laying down service 
pipes being limited to masonry buildings. Though there 
is no dut}^, the Chairman m exceptional cases is em¬ 
powered by Rettion 258 to ordei a supply of filtered water 
ui any building which is without a proper supply, and 
as the term building includes a hut, it would seem that 
if he thought proper he could exercise such power in the 
case of huts in a bustee. In such case, having regard to 
the special lating piovisions cs to occupiers and owners 
ot bustees, it would apparently be necessary, if Sec. 24S 
U at all applicable, to treat the bustee owner as the occu¬ 
pier as regards liability for p.\yment in respect of con¬ 
sumption m excess of that allowed by Section 248, though 
upcm a strict interpretation of the Act there is no power 
to require any payment for excess in such a case. 


8. The occupier of a hut, which is not situate in a 
bustee, does not oomet within the provisiems of Sections 
240 or 250 which enable the occupier of a masonry build¬ 
ing to lay down service pipes or to require the owner to 
do so» and is not therefore, In my e^ion, eiaiiitled to 
demand a service aupidy of fitter^ water, fibs 

Chairman's diserettoi^ power under 
apply to Such a Oaee^ 

4. lamof 

but is wHbout a patofier suubtir.ti bmter fiiere ka 
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Opinion,— (concld.) 

Sees. 248, n.ain witliui 100 feet from such hufc, the Chairman Jiiay. 

^^2^* in hiB diacietioii, give notice requiring the owner to ob- 
F, W.Suppiif tain the supply tind execute the necessary works, unless 
] owner can prove his inability by reason of jioverty. 
The term “any building” comprises a Init. But if such 
a supply be given, there appears to be no power to en¬ 
force any payment foi (‘xcess of the statutory water allow- 
apee when the hut is in a bustee and so subject to the 
special rating provisions 

m Octoher, 1910. 0. II. B. KENIIICK. 

A d I'ocat e-Gen eral. 

Lajiinif sir feet Steel Mam m (liitpore Railway Yard — 
Posiitou oj the Corpoiatwn and E U S' Railwaif 

Case 

Secs. 281, In connection with the new elevated Beservoir being 
Suelmain at 'Falla for the purpose of seeming better 

in ChUpore filtered water supply to the cit.v, it is necessary to lay 
1 stt‘el six feot water main from Tallah to Bham Bazar 
and proceeding thence to Wellington Square. This, 
coupled with the rcaciToir, will, it is believed, relieve the 
city of tlie crjing need of a bettor pressure in its water 
supply. The mam would, as originally proposed, cross 
the Chitpore Yard belonging to the E. B. S. Kailway by 
the Kailway bridges attac'hed thereto. But owing to the 
extension of the said bridges by the Kailway Authorities 
the original proposal to carry the main over an indepen¬ 
dent bridge would have under the changed circumstances, 
involved considerable expenditure. Accordingly, it was 
proposed to run the main under the Railway lines and 
sidings, snd to safeguard the interests of the Railway 
and further to pre^ent all possible accidents, it was srg- 
Ifdilted by the Chief Engineer to the Corporation to have 
A steel tiover of three feet over the main, ahd to encase the 
'saijl msio ill twelve inch cement concrete. In reply 
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Case.— {contd.) 

tt> this proposal, the Engineer in cliarge ol fcJie E. B. State 
Haih^ay stated that ho had no objections thereto, but he 

anted to impose certain further conditions as to *the 
comont casing, to pi event a possible burst. The Chief 
Engineer to the Corpoiation in reply pointed out that 
the precaution against the biiist was wholly unnecessary 
and unknown in the history of steel mains but agreed to 
have a rectangular base as buggested by the Railway En¬ 
gineer. The Manager E. B. B. Railway was not how¬ 
ever assured of the safet.v of the Railw^ay line under the 
(ondilions proposed, and laid the matter before the Rail- 
v;ay Board. The Chief Engineei in leply referred to 
the‘practice obtaining in England of steel mains bemg 
permitted under railway lines and pioposed additional 
precautions to bafegiiard the interests of the railway. In 
reply the Officiating Manager wrote to the Secretary Cal¬ 
cutta Corporation on the 19th November, 1909 enclosing 
Oil extract from the letter fioin the Railw'ay Board. The 
said letter containing the terms imposed by the Railway 
Board are set out below:— 

4 

Exttact from the Railway Board’a lettet No. 2748, 
dated the 30/ September, 1909 to 
the Manager E. B. S. Railway, 

'*ln the opinion of the Railway Board the pinpoaed 
n^ain should not be permitted to run across the Chitpore 
Yard unless there is no other reasonable way of dealing 
with the conditions of the case. 

They leave the decision on this point to you (Manager 
E. B. S. Railway). 

2 . If it is ffiially decided that the main may ran ac¬ 
ross the yard you should agree to being lone only 
on the following conditions 

(1) That the Munic^lity^are to be liable for all 
damagoi loss'ansi to Bailvagr 


Sees. 2$1, 
etio. 

Steel main 
m Chitpore 
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yard. 
(contd.) 



bees. S8l, 
etc. 

Btv^ main 
in Oki^port 
Railway 
yard, 
(cotttd) 


( m ) 


( 2 ) 


Case.—( confdf.) 

property and for all loss that may occur 
in liailway earnings and for all claims that 
may be legally established agamst the 
Eail^ay Company in the event and by rea¬ 
son of any accident happening to the main 
or any defect that may occur in its work¬ 
ing 

That the Municipality will undertake to make 
any alterations to the mam in the event 
of the Bailway considering that the exist¬ 
ence of the mam was detrimental to their 
interests. 

(3) That the work of constructing the main shall 
be earned out so as to cause no interference 
with the traffic of the Bailway.’* 

In reply, the Chief Engineer to the Corporation ex 
pressed his agreement, it necessary, with clauses 1 and 
3 imposed by the Bailway Board though at the same 
time pomting out that no accident could possibly occur 
to a main designed as the present. The Engineer ob¬ 
jected to clause 2 as not being fair that the Corporation 
should agree to alter such a large mam as the present on 
which the whole water supply of the city depended in 
the event of the railway considering the existence of the 
main detrimental to their interests. In reply, the C^- 
eiating Manager, E. B. S. Bailway referred to the im¬ 
portance of the Chitpore Yard on which the whede of the 
rsiKbome Jute trade of Calcutta depended in fuidition to 
other traffic, and pointed out that condition 2 irae in ac- 
oordai^ with Section 8 gf^the Bailway 1890, 

augesting that the Ooxporatuen should agree to the eon<» 

has arisen whefter there is any objection to 
_ iion acaeptinjgthe j(Kmdition$ s^^ughl to be im- 
ijhxlihe SljHhiy hflkeing ui that 
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the E. 13. 8. Bailway is a State Bailway, and that in 
questions of disputes appeal can always bo made to the 
Govomment, There is very little likelihood of any ex¬ 
penditure contemplated in clauses 1 and 3 of the con¬ 
ditions being incuiTed. But it is submitted that con¬ 
tingency might conceivably arise and the expenditure 
especially under conditions 1 and '•1 ‘*to make good ah 
damages, loss or deterioration to the Bailway property 
and Bailway earnings'’ and to alter the main would be 
very heavy. As regards condition 2, question also has 
arisen whether by agreeing to the same the Corporation 
would be committed to anything which they should not be 
committed to, regard being had to the powers and liabili¬ 
ties of the Corporation under the law. 


Under Section 281 of the Calcutta Municipal Act, (III 
B. C. of 1899) the Corporation have in the matters of 
water supply the same powers and are subject to the same 
lostrictions as in the case of drainage both within and 
outside Calcutta. Bee. 294 of the Act may also be re¬ 
ferred to in this connection. Then Section 285 em¬ 
powers the Corporation to lay pipes outside Calcutta in 
order to bring water into Calcutta, and m respect of the 
country through which such pipes may pass, the Cor¬ 
poration have the same powers as inside Calcutta. Sec. 
290 of the Act authorises the Chairman to cany any 
Municipal drain through or under any land within or 
without Calcutta. The effect of all these sections take.i 
ai^d together is» it is submittedf that after (he sene- 
tion by tiocal Government (as has been already ob¬ 
tained for the present scheme) the Coutporation may lay 

_•___ M ___1_J_A 11 


A cousideraffm,^ &e H 

>t aobmitted, ' fiw. 
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Case.— (concld.) 

way pi’opei’ty. Though under Bee. 8 of this Act the 
hailway Adraini^tiation may alter the position of am 
pipe for the supply of gas, water etc., but it can do so 
only at its own cost. Huch diversioiji has further to bo 
done, it is submitted, to the satisfaction of the local au¬ 
thority concerned. The Advocate-General will b'^ 
pleased to advise on an interpretation of the different 
powers vested m I he Corpoiation and the E. B. B. Rail¬ 
way under the Calcutta Municipal Act fllT B. C. of 1899) 
and the Railway Act (IX of 1890). 

(a) Whether the Corporation may accept the con¬ 

ditions 1 and 9 of the Railway Board as 
set out in the letter No. ‘2748-R.C., dated 
30th September, 1909 to the Manager E 
B. B. Railw'ay? 

(b) Whethor by accepting the condition No. 2 of 

the same, the Corporation would ^ com¬ 
mitted to any thing which tliey should not, 
in view of the legal powders involved in the 
question, be committed to, regard being 
specially had to the contingency of tin* 
enormous e.\penditure that will be entailed 
in case of a possible burst however in¬ 
conceivable such an accident may be? 

Opinion. 

fa) In my opinion the first condition should not be ac¬ 
cepted by the Corporation without some modificatitm, as 
•I imposes potentially an unreasonably wide liability on 
Corporation. As it stands, the Corporation assume 
liability to idemnify the Baiiwsy Company in respect of 
cla^ whatever which may be made against the Com¬ 
pany in the event of any aeddent to the proposed water 
I ahoold advise the Corporation for their own 
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leasonable protection to inM&t, at least, that the words 
‘ legallj- established" be substituted for the word "made" 
and the woids "and by reason" should be inserted after 
'the word ‘ event" and before the word "of" m the fiie-t 
condition as drafted. 

(b) I am of opinion that the Corpoiation would not be 
justified in accepting the second condition. The Bail¬ 
ie ay Company has express power undei Sec. 8 of the 
Indian Bailway Act 1890 to alter the position of any 
water pipe after notice, and such alteration must be exe¬ 
cuted to the reasonable satisfaction of the Corporation. 
It follows that the cost of any such alteration in the ex¬ 
ercise of the powers conferred by the Indian Bailways 
Act must be borne by the Bailway Company. This being 
BO, it is inadvisable that the Corporation should undertake 
tt make any alterations to the main in the event of the 
Bailway considering at some future time that the exist¬ 
ence of the main was detrimental to their interests, 

I see no objection to the Corporation assenting to the 
third condition which is for the reasonable protection of 
the Bailway. 

This opinion is based on the assumption that the Cor¬ 
poration has statutory powers enabling them to run their 
mains under the Bailway lines and sidings without ob¬ 
taining the sanction of the Bailway Company. Tf cn 
the other hand there is no such power and ^e authorisa¬ 
tion of the Bailway is first essential then the Ba'dway 
Comply might impose such conditions as it thinks fit. 
Li this event the second condition wotdd ha've to be ac¬ 
cepted, and Section 8 of the Bailways Act would be dis¬ 
placed by contract. 
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21af 1910. 


0. H. KsMok, 
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Bees. 281 , Since writing the above opinion, I have discussed tho 
StedmMn natter with Sir T. K. Wynne, the President of the 
*jf^ 7 *^*^* Hailway Board. He seems disposed to accept my sug- 
gested modification of condition (1); but attaches im- 
(oontd-) portance to the second imposed condition, in view, as he 
pointed out, of a possible fracture or displacement of the 
'vater main as the result of earthquake, which mij^t^ood 
the Eailway lines nnd cause loss by impeding traffic. 

He, however, agrees with me that if it can be** shewn 
that the Corporation is expressly empowered by legisla- 
lution to lay its mains under tho lines of s Bail way Com¬ 
pany irrespective of the sanction of the Company (as to 
the existence of which power I am doubtful) the •Bail- 
way could not insist on imposing the second condition on 
the Corporation. 


5f/i March, 1910. 


G. H. B. Ebnbiok, 

Advocate-General. 


On further examination of the Calcutta Momeipal Act, 

1 find that the Corpoi-ation have the same powers for 
carrying water-mains within or without Calcutta as the? 
have for carrying drains (Bection 281) and they have 
power after giving reasonable notice to the owner or oc¬ 
cupier (under Beciion 290) to carry drains into, through- 
or under any land whatsoever within Calcutta oe hx t£te 
purpose of outfall or distribution of sewkge wi^uut Cah 
eutta, ^bese sectiozts appear to me to emipdwer the 
^'i^poraiion to carry thehr water main Mer fines of 
the Bsilway Company afta^,|J;Ving reasonable notice in 
pjri^g| to ^ CcBnpaay , !|^s removes the doubt whidi 
d'in .JtGf'’ • provided 
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iliat the Corporatioxi exercise their powers reasouably, iidi, 
they can do so without first obtaining the sanction of the ^tiUtmah 
Bailway Company. in Chi^pin 

G. H. B. KEM.nK. 

19t/i March, 1910, Ad’Oiatc-dcvvraK (oradd.) 


It has been pointed out to me that m uiy tormer ••[‘inion 
on this matter I have used the words “Eailway Com¬ 
pany.'* 1 am fully aware that the E. B. S. Bailway is 
owned and administered by the Goveniment, and this 
fact, in no way modifies the views which 1 have already 
exprea^. 

By 990 (1) of the Cal. Municipal Act the Corpora¬ 
tion are empowered to carry any* municipal drain ^‘into. 
through or under any land whatsoever/’ and under Sec. 
281 they have the same power with regard to water mains. 
The words “any land whatsoever” are sufficiently wide 
to include, and in my opinion they do include any land 
vested in the Government. So far as I am aware there is 
no provision in the Bailay Act which restricts the opera¬ 
tion of the powers of the Corporation under the Act of 
1899. 


G. H. B. Kekbiok, 

27t^ Mayt 1910. Advomt^-Oeneral, 


CuhetU Bead Bide dtainB^Fee for miUen pemii- 
tUm for, l,egality of^Powers of jBemooal. 

> OatMi., 

Section 999 (^‘Aot IH 1699 tA ill# CUlntt# 

Municipal Act pixnridbs tliat ^ - 

(1) Wijilwjut to Wtittsa #e Gtaml 

OonmtteM 



Secs. 292, 
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f.nd without the written permiesiou of the Chairman no 
vail or other atnicture shall be newly erected over any 
Municipal drain. 

(2) If any railway or private street be constructed, or 
if any wall or other stnicture be erected without the per- 
mission required by sub-section (1), the Chairman may 
with the approval of the General Committee remove or 
otherwise deal with the same as he may think fit and tlie 
expense thereby incurred shall be paid by the person off¬ 
ending. 

Sec. 336 of the Act nins as follows :— 

“All public streets and squares not being the pro¬ 
perty and kept under the control of the Government or 
the Commissioners for the Port of Calcutta (1) includ¬ 
ing the soil, and the side-drains, footways, pavements, 
stones and other materials of such streets and squares 
and all erections, materials, implements and other things 
provided for such streets or squares, shall vest in and 
belong to the Corporation.” 

Section 341 of the same Act provides for the removal 
or alterations of fixtures attached to a building so as <-0 
form part of the same and causing a projection, encroach¬ 
ment or obstruction over or on any public street or land 
vested in the Corporation on written notice by the Gene- 
lal Committee of the said Corporation. Sub-Section 
(3) of the Section lays down that if the owner or occu¬ 
pier of the building proves that such structure was erected 
before the 1st day of June, 1863 or after such date with 
the consent of any Municipal authority* duly empowered 
in that behalf, then the Corporation shall make reason- 
a})le compensation to every person who suffers damage 
by sudb removal or alteration of the fixture. 

Section 842 of the Act runs as follows:— 

f ‘ *^2. (1) The Chairman may,remove any wall, fence, 
pMk platform or projection or 
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encroachment (not being a fixture referred to in Section Sec*. 292. 

341) which has been erected or set up, and any material.^ ^*6^ * 

01 goods which have been deposited in a public street or in ^iverta, 

or over any drain or aqueduct in a public street, whether 

the offender be prosecuted or not. powers 

of remoetu, 

(*2) When the Chairman removes any wall, or other (contd.) 
obstruction, projection or encroachment from land which 
forms part cff a public street no compensation shall bo 
payable, but the General Committee shall be bound to 
pi'ovide proper means of access to and from the street if 
none exist already.** 

Public street is defined in Section 3 (37) and mcludes 
the side drains attached thereto. The word fixture in 
Section 341 has not been defined in the Act. 

Section 586 provides for the granting of license or 
written permission and the charging of fees for such 
licenses or written permissions. 

In Calcutta especially in the southern portion of the 
town there are still in existence open side-drains between 
the premises situate at the side of streets and the street 
pioper. To secure access from the street proper in to the 
promises there exist masonry culverts, platforms and 
other contrivances attached to the buildings or resting 
on the land as the case may be. The culverts, platforms 
and other contrivances belong to the owners of the build* 
ings or lands. 

Most of these culverts and other structures are en*« 
croachments and obstructions over the drui&d* end the 
General Gonmiittee of Corporation have ti^en steps 
under Section 841 of the Act coupled with S^on 450 
cf the Act fsa their reoaoval, hx cases wh^ &eee 

. .. - .1 • . 1 j 1 


oructurM are eutvem scrying, as of 

cess to liie ■premteeB to be ‘ 

Btmoilioiia over *lo 
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Sees. 392, 
Ml, 342 ft 
586. 

CiUverU. 

permission 
ond potsers 
o/rtmoval. 
icotkid.) 


main on the owner executing an agreement undertaking 
lu pay a nominal rent and acknowledging the nghts of 
the Corporation to or over the drain. 

On the 29th April, 1909 the Corporation by a resolu¬ 
tion under Section 586 of the Act proposed to fix a fee of 
Re. 1 per annum for written permission within the mean¬ 
ing of Section 292 of the Act for culverts and other 
structures and to discontinue the former practice of on 
forcing written agreements for allowing these structures 
tv remain. 

The competency and legality of charging any fee for 
granting this wriken permission in respect of such cul¬ 
verts or other structures used as a means of acceSs to 
such buildings or lands and for granting any written per¬ 
mission therefor have been questioned. 


The contentions against the proposal for granting writ¬ 
ten permission levying any fee may be summed up as 
follows;— ^ 

1. That the Municipal authorities are bound to aftord 
proper means of access to and from the street if they 
icmove or cause to be removed any culvert or other 
structures which serve as a means of access only to pre¬ 
mises abutting on roadside drains. 

2. The right of access from private property to a 
public thoroughfare or street is a right incident to the 
ownership of land abutting thereon and any interference 
with the right causing damage (when physical access from 
the land is taken away or rendered less convenient) en¬ 
titles the owner to compensation, and under Section 842 
(2) to a proper means of access being provided by the 
general ^mmittee if by reason of the renicval of sucli 
ftolvert or structure the means of access be cut of. 


8 . That a ' ^public street** as defined in the Act means 
; etc., oyer wfaidt the j^ublic have a ri$^ 
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of way and includeu a dram dtfcacliod to bU('h street, ani Seen. 292, 
that the dram thcieforc must pvm faao be taken to 
be part of the public street, llefereuce is also sought Culoert^. 

Ml this connection to tlie ease of Imadul Hiiq i ubus Coi- 
poration of Calcutta, 1. L. B. 34, Calcutta 847. and jmoers * 

4* That the right ot use ot tlie public street is an uni 
versal common law right carrying with it the riglit of 
passage over the roadside drain forming pa it ot the 
street and that no license is necessaiy for the exeicifac of 
'inch a right. 

6, That it follows as a coioUary to the right of pass¬ 
age that the adjoining owner should have the riglit of 
pioviding means of access over such drain to the road 
proper, and that this right has been recognised in the last 
para, in Section 342 of the Act, which imposoB on tlio 
General Committee the duty to provide proper means 
of access to and from the street, if none exists already. 

6. That Section 292 (1) is not intended to apply 
to structures over roadside drains put up as a means 
of access to the adjoining premises, as such a right can^ 
not depend upon the sufferance of tho Municipality. 

7. That Section 586 does not justify tho levying of a« 
fee in such a oaso* Tho Section applies in cases where 

licehse or written permission is required and the same 
must be for a ^leciffed period and subject to certain con¬ 
ditions and restrictions and is furi^er liable to be suspen¬ 
ded or revedeed. The eectioa k therefore inapplicable to 
the exercise of an abis»luiie and an indefeastfd(N^t» such 
as the right of the public over a public high wajr, a right 
which from ^ nature canpot betanbjkted 4o any such 
reetrictionii., 

On the dther'hand it is l^lunicipal 

ia mere o)p leas a law* 
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ijC'gjsktiirc ior the neceasitieB of civic and corporate life, 
and that a apccial Act like the Calcutta Ojunicipal Act in 
the abstuice of any express resen^ation should be deemed 
to have modified the general common law rights, if any. 
touching any matter dealt with by the Municipal Law. 
Ill other w'ords, the provision of the special Act will pre- 
\ail over the. provisions of a general Act or any Unwritten 
law, custom or light. 

Section 341 of the Act rtdates specifically to fixtures at¬ 
tached to a building so as to form part of the building 
causing a projection, encroachment or obstruction over or 
on any public street or land vested in the Corporation and 
Section 34i2 deals with wall, fence, rail, post, platform 
t r other projections, encroachments, or obstnictions (not 
being fixtures referred to in 341). These are stnictures 
01 impediments not structurally connected with any build¬ 
ing and placed in a stri'c t (in not over or on as in Sec. 841) 
or in or over any drum. 

Section 337 should also be noted imposing on the 
CeniTal Committee the obligation of maintaining public 
streets, bridges and culverts. Beferenee may be made 
to Sections 37, 119, 129 of the Metropolis Management 
Act 1855, 18 and 19 Vic. C. 120; 199 of the Londotl 
Building Act, 1894; Sections C5, 70, and 79 of the Metro¬ 
polis Paving Act; 57 Geo. Ill c 29 known as Michael An¬ 
gelo Taylor’s Act. 

It is submitted tliat these sections including Sections 
841, 342 of the Calcutta Municipal Act aim at alteration 
or removal of stnictures or things which impede or hin¬ 
der or are likely to impede or hinder public tralKc or to 
affect pilblic convenience or. s^ety, or in other words their 
rwimval or alteration is enforced in the interest of the 
|.ub^ tefety'fc'‘make, the public street 
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01 land ^ebtcd in the Corporation afe free from ohbtnic- 
i’onH und as commodioiis as pi ad u able, and us may be 
iie('<‘8saiy for all Mtimcipal pmiioses. 

As to what extent the soil iindei and the air space over 
°treetH and drains \est in the Corporation, it is vorj diffi¬ 
cult to deteimine. 

Sec. 3B() rests the public bticets including the soil in 
tlie Corporation, but as regards the vesting of public 
diains Section 280 does not refer to soil at all. 

It is still open to doubt whether soil inelndes sub-soil 
for there are cases shewing that soil means suiface of 
the land and does not include minerals. Whereas sub- 
soil includes all that is below the surface down to the cen¬ 
tre of the earth. Wakefield r« Bucelench 36 L. J. ch 
179; Cox m. Ghee 17 L. J. C. P. 102. 

It is difficult to determine what proprietory interest 
the Corporation has in the air above and in the soil be¬ 
low public streets. But there is no doubt that the Cor¬ 
poration has such an interest both in the soil below and 
in the air above public sti'eet as is necessarv ftr naiiiwi- 
pal purposes, that is to say, for tho control, protection and 
maintenance of tho streets, the drains and S3wer3, the 
water mains, gas mains and pipes and electric mains, etc. 
and for all other purposes incidental thereto Kspectiveiy. 
(Finchley Electric Light Company va Vuichby T^ban 
restrict Council, 1908 Oh. 487.) 

It is further contended that the words as to iJic provi¬ 
sions of proper means of access to and from the street 
occurring in Section 842 cannot npply to any encroacdi- 
ments or obstructions coming under ^ti(m^84l of the 
>4jt and that in any case these words msfaia simply tot 
ei^ery individual owner of premises ad|oJning to pjiblio 
street or abutting thereon has a H dsMni Imm 
to General Cmnmitto tot W to and 


Socs, SOS, 
341 , 42 & 
586 . 
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Case.— {eontd) 

fioin the street be loft free and open to him and that any 
olibtiutlion tlieroto bo jemovtd. It IB submitted that 
tl'o right of acK'ss meaii'* nothing more than a right of 
IV{i> as an oaBoiiioiit and that tho right of proper access 
must be diffeiontiatcd liom tho light to build or erect on- 
(umching stiutturoh obstnuting a public street or tVio 
side drfuns altachod thoioto. It is also to be noted that, 
>1 electing building, tho ownor of the premises required 
t(» bIiow on tlie plan his means of access from the street 
fKiile 80 (2) (o) Schedule XVII.] 

It IB fuitbor contended that both under Sections ^92 
and 340 of tho Act the Municipal Authorities concertied 
are ompower(*d to ('onsent to encroachments and obstruc¬ 
tions r< foiled to thoiein and that such consent must be 
under ivntten iieimihbion, and that under Section 686 (2) 
of the A(*t it is competent of tho Corporation to fix a fee 
therefor and that tliore is therefore nothing illegfld oi 
ii/fm t neh in tho proposal contained in the resolution of 
the Coipoiation, dated tho 20th April, 1908. 

Counsel 'will bo plea&c^d to advise— 

1. Whether Sections 341 and 842 have any appliciib- 
tion (o the case of a cuHcit over a roadside drain which 
IS need bona fide as a means of access to the premises? 

2. Whether the erection of culverts as a taliaiaE of 
access as aforesaid is permissible by the Hunicipcil 
tliorities, and if so, whether a written permission Or 
license under Section 292 can be insisted llpon. 

3. If Counsel be of opinion that a party is entitle to 
have a culvert as a means of access as a roattof of 

and without any permission or Keens® as whe¬ 

ther or not the Ohainnan or other Htmicipial aa^iOriV 
should be Justified in imporing <xn»difeins as ^ it*i 
dimensions and the nuiterials of wMah it shotdd he don- 
ttmeted and reatrleting to eert^n epeoifieil pur- 
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4. Whether culverts or other structures attached to 
buildings and projecting or encroaching over the side ^ 
drains attached to public street but not causing any phy- 

sieal obstniction, can come under the term “fixtiurs” re- 
ferred to in Section 311 of the A(t and be removed there- a«of 

o/ rtnwvoi* 

under? ' (contd) 

5. Whether culverts which are not attached to any 
building but simply serving as a means of access to i 
plot of land can lawfully be removed under Sec. 312? 

6. Whether or not the latter part of Section 342 (2) 
should be taken as a restriction on the powers vested in 
the*General Committee under Section 341 of the Act? 

7. Wliether it is incumbent upon the General Com¬ 
mittee to provide means ot access’ in cases coming under 
Section 341 or the removal of such fixtures and whether 
the rights of adjoining owners extend to the construction 
or erection of such stnictures over tho Municipal drains 
without permission under Section 292? 

8. Whether under Sections 292 and 58G of the Act it 
IS competent for the Municipal authorities concerned to 
fix the scale of and levy fees for wiltten permission sanc- 
tiom^the erection of culverts to serve as a means of ac- 

cut allowing the continuance thereof in the case of 
exisUng ones? 

the meaning of the word “fixture** oc- 
cuxuihg in Sections 841 and 342 of the Act? 

On what {trinCiple is “reasonable compensation^* re- 
lerxod to in See, 841 (8^ to be aasessed? Is it on the 

of tite Act 

or on ii&e 7oolftig 
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1. Tom of opinion that Secs. 341 and 342 of the Cal? 
C’ltta Mimicipnl Act Jiave no Hp]>lication to the ottfic of 
culvert Over a loadside drain which is used as a mean^ 
of access to adjoining premises. The owner of premise^ 
adjoining a public street is entitled to proper means o| 
accesB to and from his premises. A masonry culvert 
over a madside dram does not appear to be fixture at’ 
taohed to a building” within the meaning of Bee. 341, 
nor would such u culvert be removalo under Section 342 
unless it amounts to an obstruction of, or an encroach- 
iT.cnt on, a public street. 


2 & 3. The written permission of the Chairman would 
B€ cm to be necessary before a culvert, being a structure, 
can be newly erected over any Municipal drain under 
Sec. 292 {!). At the same time, such permission could 
not legally be arbitraiily or unreasonably withheld in 
any case where the proposed culvert constitutes a means 
of access to the premises; when the permission is essen 
tial reasonable conditions may be imposed. 


4 & 6. In my opinion the answer? to both of thefee 
questions should be in the negative. 


6. Sub-section (2) of Sec. 342 appears to restrict the 
power conferred by Sec. 341 to remove projecting fixtures^ 
in the sense that the General Committee being bound to 
provide proper means of access to and from the streo? 
if none exist already, where such means of access are in 
existence they shall not be removed. 


7* The answer to tins appears from the foregoing 
answers, 

6. It seems to be competent to the .Oom>ratidn m* 
Bee, SS$ to levy a fee fmr written permiesion to 
Bieet|if|!n of a, culvert under Section 2$2, but wimn a eul» 

the' Imjy of 
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|rom the street to the adjoiniug premises it seems to Secs. i{9<f 
to be undesirable that any fee should be levied in respect * 

of such permission. Cvlvtrt», 

9. The word “fixture” not being expressly defined permimon 
by the^Act must bo regarded as being used in its natural ai. 

and ordinary signification, that is, as meaning anything (concld) 
affixed or attached to a building. The 'word “fixture” is, 
however, to some extent qualified by the subsequent 
vords: “so as to form pait of the building.” A porch, 
or balcony, or verandah would be illustration of the term 
fixture as used in Section 341 of the Act. 

In my opinion the “reasonable compensation” referi’ed 
to in Section 841 (8), means reasonable remuneration in 
respect of the stiuctural alteration involved in, or of the 
direct damage or injury rewilting from, the removal of 
a fixture under the section. For this pin pose the lules 
of assessment of compensation under the Land Acquisition 
Act on compulsory acquisition of land are not incorporated 
in the provisions of the Municipal Act, nor are they, in 
my view, in any way relevant or applicable. 

G. H. B. Kbneiok, 

9th July, |910. Advocatc-General. 

Reinoval cf Platforms at 1, Jhamapooher Ijive —Ques- 
tion oi adverso possession—Platforms if Wvstures. 

CiLSB. 

(Submitted by the party.) 

The premise^ No. 1, Jhamapooker Lane belonging to sec. 34L 
Kumar Norandra Nath Mitter has two masonry parapets. ^ 

The parapets measure 8 feet by 14 inches and are attached puttr Zssttsp 
to them in building and between the two ^ere m a 

0 { 10 M is 3^^ 
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Sec. 341. IK) direct evidence ai) to wlieu the platforms were built 

existence for more than half a 
puker Lane, ctmtury. There was an open drain along the western 
(coDtd ) premises which is claimed by the Kumar as 

his own private property while the Corporation say .that 
it is a public drain. f, 

Sim’s plan which was prepared ni or about the year 
1850 shews this drum and many of tlie residents of the 
locality rem ember to have scon it. In the conveyance 
under which Eaja Eigambar Mitter (the Kumar’s Grand ‘ 
father) purchased that portion of the property through the 
on stem boundary is stated to be a public drain w<hicU 
existed, at the time and which has since then been fiUe<l 
up, the western boundary is given as Jliamapooker Lane. 


It is beyond question that the Kumar and his ancestors 
have been for over fifty yours in undisputed possession 
of the same at any rate over tliat portion of the strip on 
which the platforms stand as Jiis durwans and sepoys are 
accustomed to sit there and have been doing so all along, 


since their erection without any disturbance from the 
Corporation (except as horein^er mentioned). The 
windows of the rooms on the ground floor open outw^ds 
and project over the strip of land oov^d by the 
drain and there is a verand&ih on the lai floor 
ing the greater portion of the strip. 

On the 10th December, 188S a notice was Berthed oh 
Babu Mohendra Nath Bose, Exeeator to M 

^Baja Bigambar Mitter dece^^ und^. the 
See. 008 Act IV (B.C.) of 18?8 r^niring h||a to jE»r 
move the said platforms jqn .the 
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Oij between the Corporation aiid Babii Mohcndra Nath Sec, 341. 
Bose for amicable settlement of the dispute and it was jhama- 
eventually agreed between the parties that the dispute Lam, 
would be referred to the arbitration of three Commis- 
Hion^rs, Babii Hari Prasaima Sen, Rash Behary Dass and 
Sreonath Dutt and that the award of the said arbitrators 


or of the majority shall be binding on the said parties. 
A copy of the deed of submisaion is fortiicoming but the 
award caimot be traced if any award was made on which 
point neither the Kumar nor the Corporation can give 
any definite information. The arbitrators arc all dead 
and so are the executors and all the employees of th.^ 
Kumar who were likely to know ^Aliether any award was 
actually made or not. One thing is however clear that 
no action w^s taken since then lip to the time herein¬ 
after mentioned for the removal of the said platforms. 


Early in 1900 the Corporation commeiiead to put down 
kerb and channel' stones in Jliamapooker Lane and 
when they attempted to do so on the site of the said drain 
the Kumar resisted and thereupon certain correspond¬ 
ence passed between the Kumar’s Solicitors and the Cor¬ 
poration. * It was eventually arranged that the Kumar 
would not object to the putting down of the kerb and 
channel stones but without prejudice to his rights as re* 
gards the overhanging verandah and the projecting win¬ 
dows. Nothing was said at the time about these plat¬ 
forms. 


Thereafter on mi. about the, 2nd July, 1906 notice un-,, 
der Sec. 841 of Act m of 1699 B.C. was served on 
Kumar and upon his refusal to comply with the Same 
proceedings under See. 450 o$ ths smd Act were insti¬ 
tuted in the Court the Municipal .H^strate of Cal¬ 
cutta. After the whole of the. eyideiroe, fcff prosecu¬ 

tion had been adduced* the Kumar.for 
(pmon to Mr. C. Hitter a&4 tibie advised that 
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t * 

Sec. 341. tlie parapets were not fixtures and therefore could not be 
dealt with under the provisions of Hec. 450 of the 
pukerLane. said Act. A copy of the opinion was sent to the Chair- 
(contd.) proposed that if he was not prepared 

act upon it the Kumar w'as willing to submit a case to 
the Advocate-General and that both parties would he 
bound by it. The Solicitor to the Corporation on behalf 
(‘f the Chuinucin asKoutod to the proposal.' 

Counsel is lequested to give opinion on tlie following 
points:— 

(a) Whether or not the Kiiniar has acquired a title by 
piescription in the land upon winch the two platforms 
stand assuming but not admitting that such land did not 
onginally belong to his ancestors? 

(b) Whether tlie said platforms can be ‘fixtures’ and 
dealt with under the provisions of Secs. 341 and 842 of 
the said Act? 

(c) And generally as to the right of the Corporation to 
interfere with them. 


Opinion 

(a) Adverse possession of land dedicated as highway 
will give the ownership of the land in 12 or 60 years ac • 
cording as the owner is a private person or the Govern¬ 
ment. Before the amending Act XI of 1900 adverse 
possession for a period of 12 years against a Municipal 
Corporation would have been su£icient and under the 
last mentioned Act the period is 30 years. If the Kumar 
had been in adverse possession of the portion 
of the public street in question for more than 12 years 
„before Act XI of 1900 came Into operation (vis., 24th 
1900) Act wOuld.^t apply and would not 

tihfi 1, ’l^ ke4. 6&0 ^ 
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On tliti facts stated I am of opinion that the Kumar did 
acquire a title by prescription before th^ 24th of August 
1900. Hee also 1. L. R. 19 Mad. 154 at page 156. 

(b) If my previous answer is correct, the platforms can¬ 
not be dealt with either under Section 341 or Section 842 
of Act ni of 1899 B. C. It is more than doubtful as to 
whether the said platforms are fixtures within the mean¬ 
ing of Sec. 341. Nee generally the article on Fixtures in 
the bjncyclopedia of the Laws of England, Vol. 6, page 
108 (2nd edition.) 

(c) Assuming the facts stated in the case to be correct, 
the Corporation has in njy opinion no right to interfere 
with 4;he platforms. 

If the land on which the platforms stand originally be¬ 
longed to the predecessors in title pf the Kumar, the re- 
STilt is the same, though there is no question of adverse 
possession in that case. The Kumar has the title by 
purchase in that case. 


Sec. 341. 
Platforms at 
1, Jhama- 
pwktr Ifune. 
(condd.) 


9th Apnlf 1909. 


S. P. SiNHA. 


Closure of Roads to traffic for Drainaife Works ^Lxabilitu 
for compensation to parties suffering damage or 
" Joss. 


Casb. 

In connection with the construction of drainage and ^cs 346 
sewer works relating to the Fringe Area Drainage j^eine, o/ 

it was found necessary to execute certain*drainage works ^oads to 
in Gas Street. On 28rd January, 1909 pubiic notice 
by means of adveziisement was giypn ol the closure to M datM^s 
traffic of Kumar Dinendra Naraih Skeet; from 
the junclion of Gas. Street t6 \0ie;|unction a| Gtupar 
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Case.— {contd) 

S«ct 346 Boad in Ward No. IV of the city. On the 17th May, 1900 
CuJurtof notice for the closure of Gas Btieet from 

roads ^ Upper Circular Boad to Canal West Eoad was duly 
pven and these loads were accordingly remained closed 
fordamagt to traffic. These notices were given apparently under 
(witd) Sec. 346 of Act III B. C. of 1899 of the Calcutta Mum- 
cipal Act. 

Section 345 of the Act refeis to the execution of cer¬ 
tain works specified therein m streets including the 
laying of drainage. It enjoins the execution of the 
work with all convenient speed. 

Section 340 makes it discretionary with the Chairman 
lo direct that during the execution of any work referred 
tr in Section 346 aforesaid, such street may be wholly or 
partially closed to traffic generally or traffic of any speci¬ 
fied description. 

Section 347 makes it incumbent on the Chairman to 
make, as far as may be reasonably practicable, adequate 
provision for the passage or diversion of traffic for access 
to the premises approached by such street closed as afore 
said, etc. Under Clause (2) of that section the Chair¬ 
man shall pay compensation to any person who sustains 
special damage by reason of the execution of such work 

The Calcutta Ice Association has its Factory at 3, Gas 
Street in which ice is manufactured and then supplied 
to the various depots and other consumers by means of 
diays, waggons or vans drawn by buUocka. Such deli¬ 
veries by such carts or vans are made ordinarily by way 
of Gas Street through a road leading thereto from ihe 
Factory. 

It appears however that owing to the idosure to traffic 
of Street and Kumar pinendra Narain Boy’s 
toeet as aforesaid^ &e Ice Assodudion experienced eon 
aldmAble difficulties In making d^veries to the oonsu- 
ineia an4 jl^e depots of their goode* 
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Case.— 

It is contended on behalf of the Calcutta Ice Assooi*i- ^ 4 ^ 34 ^^ 
tion that the expenditure incurred by them in order to cio«urto/ 
provide pas 8 ai?o lor their ice carts is a necessary one and 
that the same is payable by the Chairman under Clause 
\2) of Sec. 347 of the Calcutta Municipal Act, 

It may be noted here that the difficulties in their ice <contd) 
carts and vans negotiating the steep incline leading to 
the Bridge at the east of Gas Street are admitted by 
the Chairman and the Engineers of the Corporation. 

But it is contended that the expenditure incurred by 
the Ice Assocition in making up and keeping in order a 
private hustee passage for the moie convenient transit of 
their loaded carts and vans cannot come under clause 2 
of Sec. 347 aforesaid. The compensation payable there 
under is for any special damage sustained by reason not 
of the blockage or closure to traffic of any public street 
by the Chairman under Sec. 343 of the Act but by reason 
rf the execution of any work refeiTed to in Sec. 346 of the 
Act. 

It is further contended that even if the expenses in¬ 
curred by the Ice Association be taken into account In 
computing the compensation payable under Section 847 
( 2 ) it has not been shewn that the same were abso¬ 
lutely necessary for the purpose of securing egress for their 
carts, regard being had to the passage up the Canal Bridge 
available for the carts and vans of Ihe Association. It is 
submitted that the means adopted by the Calcutta Ice 
Association for removing the diffitculties experienced for 
transit of their goods were reasonable md proper, and 
that no previous nc^ee therefore for tee middng up and 
tepairs to the bustee road was ever given to the CMnnari 
in time. It is submitted teat, un^r ^ ptovimops c! 

Sec. 847 (2), (Msly iieasonabte and natmral eompcinaation 
for damages resulting m tiie ^ human 

affairs by reason tee^mreed^ wmfe 
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CASE.-r-(<JOtl(?ZA) 

• Secs 346 c«m be claimed. In the absence of facts proving that 
Chmnof *1'^* Association uj llic private biinteo road 

m»rf« w end the making np mid repairs thereto without previous 
notice to the Municipal Authorities was the only reason- 
M damage able, necessary, and propel* wa> of obviating the difficnl 
fcoSS.) experienced by the Tee Assocition and that the othei 
mode of passage of their loaded carts up the Canal Bridg ^ 
and Belliaghatta Boad would have entailed larger ex- 
t>enditure and more considerable difficulties to the As¬ 
sociation, it is submitted that the course adopted by 
the Association cannot be legarded, as reasonable and 
pioper. It is contended tliat the Ice Association shouhl 
have adopted the course of using the (’anal Bridge and 
tliat expenditure leaaonable incurred in this is the bnl> 
leasonable compensation payable to the Association and 
that any way the compensation, if any, payable to them 
must be computed on this basis. 

Counsel will be pleased to advise :— 

(a) Whcthei’ under the circumstances of the case 

any compensation is payable to the Ice As¬ 
sociation ? 

(b) Whether the compensation claimed by the 

Association can be regarded, as reasonable 
and natural regard being had to the cir¬ 
cumstances of the case? 

(c) If not, the basis on which such compensation 

is to be calculated ? 

/d) To advise the Chairman as to the best way 
of solving the difficulty involved in, and 
raised by the circumstances of the case? 

Omiov, 

(b) I am of opinion on the ftusts as stated that th-i 
ante not entitled In compensation. The 
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Opinion.— (contd.) 

Association would be legally entitled to compensation Secs. 346 

under Sec. 347 (2) of the Calcutta Municipal Act 1 id9 

onl^ in the event of their being able to establisli tliat they road9 to 

had sustained special damage by reason of the *'X6cn- 

tion by the Corporation of any work in any public street, for damagt 

It 18 obvious that this sub-section (*ontemplatos com- 

pensation for special damage e., any particular damage 

oj loss sustained by a particular individual beyond what 

is sustained by the general public) directly resulting from 

the “execution of works in streets’' within Sec. 345 (1). 

Thus special damage resulting from the improper fencing 
cr guarding, or the insufficient lighting or the inade¬ 
quate shoring up or protection of adjoimng buildings, or 
negligence in filling in the ground or canning away of 
lubbish, would be claimable. 


Even if the Act [Sec. 347 (2)] could be construed so as 
k entitle to compensation for special damage sustained 
by reason of non access to promises owing to the execu¬ 
tion of works by the Corporation in a public Street, the 
facts would not. in my opinion, enable the Association to 
claim compensation. “Special damage” can only mean 
some particular loss or injury directly resulting to the 
Ice Association from the acts or conduct of the Cor¬ 
poration. The Association in the circumstances have 
not sustained any such damage or loss; but have in fact 
incurred expense by reason of their acts. In my opinion, 
there is no statutory ^ other liability on the Corpora<'hu 
to compensate the Association for or in respect of expenses 
voluntarily incuited by the Association in making up 
and. repairing the Bustee Boad without notice to or the 
knowledge or assent the Corjioration, and-merely lor 
the convenience el ^e Associalten. 

(c) If the Amidst had in 
pense by reason ^ ektra or ^fiiqnr 
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Secs 346 due to a longer route or traversing a steep incliiie in con< 
clo^’qf sequence ot the closing of the streets by the Corporation, 
roads to they would at leest have had a moral claim against tli i 
Corporation though even in such event it is open to doubt 
ybr damagt whether there would have been any statutory claim 
(SoSd) against the Corporation. 

(d) In my opinion, the Chairman vould not in the cir 
cumstances be justihed in making any payment out of 
ratepayers’ money to the Absociation, as the facts do not 
disclose any legal claim against the Corporation within 
the meaning oi Sec. 347 C2) ot the Municipal Act, and I 
should advise the Chairman to lepudiate any claim foi* 
compensation which ma^ on the&e facts be put forward on 
bthalf of the Association. 

G. H. B. Kbnbick, 

January, J910. Adcocate-Gemral. 

Alignment of exibUng and Projected HtreeU“^Dtf$ct 
damage \f %t means damage to la^d or to bufldttig 
aUo’<^Refu8al of sanction to bmld over area faUing 
withm prescnhed alignment of a projected street. 

Oasb. 

3S0, Section 350 of Act 111 B.C. of 1809 the Calcutta Municl 
pal Act empowers the Oaneral Committee of the Cor- 
Atignmais* poration to define the general line of buildingls on each 
or either side of a public street in esistence at the time. 

^2) tijereol lioeiirtcts the definitoi of studi lines 
«o as Jsot to extend further bade ths^ the fine of the wall 
buildifig abnttihg on the street at Its widest part. 

di dfilned In Sec. 8 (8) of the 
m lMi« ofignmenl) up 
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t» which the main wall of a building abutting on a street 
may la^'fiilly extend. The tenn ‘utreet-alignment’ aa $^$ 1 ’ 
defined in Sec. 8 (47) means a line dividing the land com- AUgnti^ts. 
prised in and forming part of a street from the adjoining 
land. Under Sec. 3 (37) a public street shall be deemed 
unless the contrary is shewn, to include all land up to 
the outer wall ot premises, abutting thereon or to the 
street alignment if any presonbed therefor. Rule 6 of 
Schedule XVII of the Act provides for an open space of 
i feet to be left in streets laid out after the commonco- 
ment of the Act between the street line and the building 
line thereof. 

The word ‘abutting’ occurring m Sec. 350 of the Act 
lias not been defined in the Act. Reference may be made 
if necessary, to Sec. 2*2 ot the TiOndon Building Act of 
1894 (57 and 58 Viet. Cb. c{xiii),‘Bec. 150 of the Public 
Health Act 1875 (38 and 30 Viet. C. 65) and to the cases 
'“London N. W. Railway ra Pancras Vestry 17 L. T. 

(N. S.) 664; Paddington Vestry r#. Braiuwell 44 J.P. 815, 

Lavy v$ liondon County Council (1805) 2 Q. B. 577 and 
London County Council es. Piy'or (1896) 1 Q. B. 465 for 
the proper intei^retatiou of the expression. 

Section 351 of the Act prohibits the construction of any 
building or wall or any portion thereof within the line 
d^fililed mxder Sec. 860. Sec. 862 lays down the proce¬ 
dure to set bfwslE any such building or wall projecting be- 
^ond such a tine. 

Seesyon 8A6 ol the 4pt anthonsee th^ General Com¬ 
mittee of idle Oolfpora^on to prepare schemes and plans of 
proposed pnblie streets shewing anuni^ other thtogS the 
street atignment aadi&e buildt)D|t lin^ m oad)) Sub- 

Section (2) o< eactl6Q regol^. %idth 

of sudb streets, 
that when the 
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See*. 360, sinreet and the General Committee consider it impracti- 

widen the street to the requisite width, th's 
Alignments, minimum need not be adhered to. Sub-Bection (4) pro- 
(contd.) application of Sec. 852 aforesaid for setting 

back buildings or walls projecting across the street or the 
luilding lines defined in accordance with Sub-Section (1). 

Section 357 of the Act provides for the acquisition of 
lands and buildings standing thereon "‘required for the 
purpose of widening, opening, extending or otherwise im¬ 
proving any public street or making a new public street." 
Sub-Sec. (2) thereto empowers the acquisition of any land 
outside the proposed street alignment with buildings 
thereon which the Corporation in the exercise of afiy of 
the powers conferred under Sub-Section (1) may consi¬ 
der it expedient to acquire. The proviso to this sub-sec- 
tion authorises the owner of such land to retain it on pay¬ 
ment of a sum fixed by the General Committee thereun¬ 
der. 

Section 392 of the Act provides that, if permission to 
erect a masonry building or to convert huts into masonry 
buildings be refused on the ground that the site, or any 
portion thereof, falls within the street alignment of any 
projected public street and if such site, or portions thereof, 
be not acquired within one year from such refusal the 
Corporation shall pay compensation to the owner ^eiwf. 

Questions have arisen as to the various powers con- 
lerred under these sections. 

(A) It is in the fir^ place contended that ik dftfiwiiyg 
tlm general line of buildings und^Sec. 350, maximum 
width can only be taken between the waUs of buildings 
abutting on the street and that the wall of a buildi^ 
back im its own land) at some distance from 
Im/ltinat cannot be takmi into account in fixing such 
at ia ^iloariy itidicated by the words "at ita 

be no<«d, is baaed 
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Case.—( con^d.) 

upon the assumption that abutment on a street in res- 350, 

pect of a building means that the building must stand 

t.ciuallj’^ on the edge of a street. Mgnmmt 

(conta) 

On the other hand it is contended that under the defini¬ 
tion of the term “building line" the main wall of a build¬ 
ing is the point of determination of the lino, and this 
view is strengthened by the definition of building line 
in Sec. 8 (8) of the Act, and that the powers of the Gene¬ 
ral Committee in defining the street alignment and the 
building lines of proposed street under Sec. 356 as well 
as under Sec. 850 must be taken to extend up to the 
main wall of a building even though such building may 
stand back on its own land from the street, and that it 
iR therefore competent of the General Committee to de 
fine a building line under Sec. 350 or 856 so as to in¬ 
clude all lands lying between the street line and the main 
wall of such building so standing away. 

CB) A further question as to the powers under Sec. 860 
bas arisen as to whether' the existence of the wall of a 
buildii^ abutting on the street at its widest part is the 
condition precedent to the ejfercise of the powers under 
Bee. 350 and to the procedure to be adopted in such a 
case. Considerable doubt exists whether or not the ex¬ 
istence of such a wall is necessary under Sec. 350 and 
also whether if such walls stand back away from the ac¬ 
tual street, tlm width between these walls can be taken 
into considei'iation in fixing the general line of buildings, 
and farther whetber in accordance with the definition rf 
building fine in Sec. 8 <3) of the Act the main wsill and 
not the boundary wall should beaiade the |x^t of deter¬ 
mination of the buildipg line. 

It is contended on ^e dns hind Bee. 360 of jSie 
Act really emj^wers ^ 

to widen the act^ str^ line. 



( 130 ) 

Case,— {ci^ntd) 

Sew. 350, It is urged that the exercise of this power of gradually 
Sirwt widening and making regular an existing street is con- 
Alignmnta, ditioiied by the widest part of the street, and that such 
fcontd) pg^j^ is to be determined by taking into considera¬ 

tion that wall abutting on the street at such widest part, 
and further that the very use of the term ‘wall" without 
any qualification thereto in Hec. 350 means and implies 
that even a boundary \^all must bo taken into considera¬ 
tion in defining the building line. 

On the other hand it is contcudod that in accordance 
\^ith the principles, decided in the English cases referred 
to above, bearing on the question of abutment of buildings 
cm a street and the use of the term “general line of build¬ 
ings*’ in Sec. 350, it is competent of the General dom- 
mittee under Sec. 850 of the Act to include within the 
building line all lands up to the main wall of a build¬ 
ing; and that a mc're boundary v\a]l not being the main 
wall under Sec. 3 (8) can be neglected in computing the 
maximum \«idth. It is urged that the terms “at its 
widest part*’ occun-ing in Hoc. 350 must not be taken 
therefore in a literal sense so as to restrict the powers 
under the section to the actual uidest part of the street. 
It is suggested that though in existing streets the build- 
ing line and the street alignment practically coalesce, yet 
there is nothing to prevent the Municipal Authority in 
defining a building line to take the width <|f the tn 
extend up to the main wall of a building abutting on 
street, at its widest part: 

^ (C) Another question has tariaeu as to the eoii)apei:gia- 
tion payable under Sec. 852 of the Act sd to whether aueh 
oompensf^iem is payable on the basis of direst damage to 
the huildsag or whether ^e compensaMon must, in ae- 
with the to lhat section, be based 

value the las^ oisfl^ thus added to ihS 
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It is contended on the one hand that, by the explana Secs. 360, 
tion to the section, onlt/ direct damuye to the land can be 
paid for and that as the section contemplates the gra- Aftgnm^i, 
dual widening of an existing street by the addition of ^ 

hiiids falling within the street by ^eans of the building 
line being defined under Section 350 of the Act, no 
other damages can Be taken into consideration. 

It is, on the other hand, contended that the section con¬ 
templates the payment of direct damages both to land »s 
well as to the wall or building thus set back, if any, and 
that the explanation merely lays down the procedure for 
computing the direct damage to land only and does not 
ejclu.de the consideration of direct damage to the building 
or wrall, if any, and that the clause in Siib-8ection (2) as 
to the payment of full compensation to the owner of the 
building or wall for any direct damage sustained by him 
by the setting back of his building or wall is clearly indi¬ 
cative of the liability to pay compensation for the build¬ 
ing or wall thus set back, such compensation being com¬ 
puted in the ordinary way and the compensation in res¬ 
pect of the land being determined as per explanation to 
that seoMon. 

(D) Another question has arisen as to whether it is 
comfietent of the General Committee to lay out a projected 
public steeet under Bee. 356 so as to widen an existing 
pul^ic stileet, and whether sanction may be refused under 
the law to the erection of any building or wail projecting 
across the alignment of such project street so far as 
such aHgmoaent concerns. 

On OHIO kmA* it is contended that ,inasinadx as 
S^'os. 850 aiidr*66l of the Act have reference only to 
existing streets^^^they do apply to a case under See. 

856, that the powers ednfsmd ieca, $$0 and ABt 
therefore can^ be hS wl^ a pro* 

jected puhHo 0treOtfjNid>dc^ that 
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S^. .ISO, any case they cannot apply to the wdening of an exist- 
Stren' public Bti-eet, which can come under See. 350 only 
AHgnmentg. oi the Act* It is uiged that the widening of any public 
(contd.) j,y indirect process of defining the building 

hue thereof under See. 350 is meant to be applicable to 
e? isting streets only, and that all exercise of powers un¬ 
der this gradual process is contingent, as Sec. 352 illus- 
tiates, on buildings or walls across such a line being tak^n 
down or burnt down or having fallen do^n. It is sug¬ 
gested that inasmuch as the powdr to refuse sanction to 
>i masonry building is vested in the Municipal Authori¬ 
ties under Sec. 351 only, such powers are not clearly ex¬ 
ercisable in a case coming under Section 356. In this 
ccnneetion Sec. 392 should also be noted. It is fUriher 
suggested that in any case tlws wording of Sec. 392 shews 
that the refusal to sanction in a case cnming under tliat 
section is valid only with reference to the “street align- 
Hient” as against the “building line” of the projectft<i 
street and. that the fact that in cases of existing streets 
there can of necessity be only one line viz., the street 
alignment, militates against the suggestion that an ex- 
ifting street can he i^idened under Keetion 856. It is 
contended that inasmuch as under Sec. 892 a refusal to 
sanction can be legally made only in case of structures 
encroaching on the street alignment and that as such 
street alignment being defined under Sec. 350 cannot 
extend in any case beyond the wall or building standing 
on the edge of the existing street, the pix^jected street 
must be taken to be hmited to the existing street at its 
widest part. 

On the other hand it is submitted that inasmuch as 
the General Committee are competent under Sec. 856 
, dejBiiue the street alignment eM the bhildmg line of any 
; jn^iijj^ted street including an existing street under cer- 

the exereisible under 
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Secs. 300 aud 851 may be taken by implication to be ap- 
plicable in a case coming under Sec. 866 so far as such 
powers may be consistent therewith and necessary there- 
to. It is suggested that Sec. 856 must bo taken to con¬ 
fer all necessary powers to restrict the erection of build¬ 
ings or walls encroaching upon any portion of the land 
required to be left open, aud that the necessary limita¬ 
tion to the erection of such buildings, etc., is implied in 
the laying down of the building lines of a projected street 
under the section. It is submitted that under Bee. 892 
the General Committee must be .taken to have by impli¬ 
cation (as the result of a fair interpretation thereof) 
lowet to refuse sanction of all projecting buildings and 
structures. It is also submitted that as Buie 6 of Sche¬ 
dule XVll referred to applies to all projected streets, :t 
must be taken to include existing ones intended to be 
widened and that the erection of buildings or walls o\er 
and across the building line of the projected street can bo 
lestrained thereunder coupled with Secs. 449 and 599. It 
is contended further that under the proviso to Sub-Section 
2 of Section 356 the alignment of a projected public street 
need not run along but may run beyond the sides of the 
existing street in effect widening the existing street, and 
that therefore in the laying down of the street alignment 
and building line of an existing street so as to widen the 
same, the General Committee must be taken to lay down 
0 pre^feeted public street within the meaning of the Act, 
it being dispreilonaiy with the Municipal Authority to 
oonffue or Hmit the width of such a projected j^treet to 
the width of the existing street in cases where further 
widening of the saitne is impracticable^ and ^t Buie 6* 
Schedule XVtl must be taken to to such a case. It 

is contended further that the power to sauoto is 
merely andilary to ^ powers the Mum 

eipal Authorities da to 
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3S6y etc. 
Strtet 
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necessary to the proper exercise of such powere, and as 
such must be taken to go along with such powers. It is 
suggested that under Section 373 of the Art the «efuBdl 
t'* sanction any such buildings or w’alls on the ground 
that such building or wall projects over and interferes 
with the street alignment of the projected street may bo 
lawfully made, the objection being one which can bo 
lawfully maintained in accordance with tho tiftie import 
of Sec. 356, coupled with Sec. 392, the more so because 
any such erection or re-erection vill defeat the ver}' ob¬ 
ject of the Legislature as to the street and building lines 
laid down under that section. 


(E) A further question has been raised as to whether 
Ihe powers of the Coiporalion in cases of projected streets 
under Section 35t) extend so as to enable the acquisition 
under Section 357 ot surplus lands beyond the building 
line thereof or whether in such cases the powers exercis- 
ihle must be taken to be limited to the prescribed align¬ 
ment. 


On the one hand it is ('ontended that Sec. 857 is an 
enabling section for dcquisition only, and that the ac¬ 
quisition must lie limited to a sebeme prepared under 
See. 356. It is urged further that the power to deter¬ 
mine what land may be required for the purposes spe* 
cified in Sec. 357 must be read in the light of the prin- 
c^'ple laid down in the English cases^ Grand vg. Commis¬ 
sioners of the Sewer of T^ondon 28 Ch. D, 480, 54 L* T. 
Oh, D, 698 and Teuliere vs. St. Mary Abjbot‘8 Testry, 
Kensingto 80 Oh. D. 642, 55 L. J, Oh. 28, and ^at the 
Corporation cannot acquire any land, beyond the build¬ 
ing line as the same is not strictly necessarv for the 
winning of such street . 

* Oin the ether hand It is;icotiten4s(i that Bub-Sec, 2 tJ 




3 



{ 135 ) 


Case.— (contd,) 


outside of the street line without any determination of 8ec^.3a0; 
limit, and that the only limitation thereto is that the 
Corporation must decide as to the expediency AUgnmenu^. 
0 * such acquisition and that the sanction of the 1®°“^ I 
Local Government must be obtained thereto. 

It ib contended the powers under the Bub*sec- 
tiou are raoic extensive than those under the provision 
of the English Law, [for example Sec. 80 of the Metro 
poKs Paving Act (57 Geo. Ill Cft. 29)] that under Sub- 
Sec. (2) of See. 357 the pi-ovision as to sanction of the 
Iiocal Government is a safeguard that the extended poweis 
aie not exercised to the detriment of the neighbouring 
owners, and that once the scheme has leceived the sanc¬ 
tion of the Local Government the determination as <’o 
IS hat and how much of land is “required” for the pur- 
|X)se of widemng an existing street may not be ques¬ 
tioned. 

Learned Counsel will be pleased to advise . — 


I (a) "Whether in laying down the geueial line of build¬ 
ing under Sec. 860 of Act III B. C. of 1899 such 
line must be limited to the actual street at it° 


widest part or whether it is competent of the 
General Committee to lay down such a line 
with reference to the main wall of a building 
standing back from the actual street? 

(hi What procedure is to be folbwed where there ere 
no waJls at the widest part of the actual street, 
or at its actual edge? 

<|c) Whether term * VaU^* in Sec. 850 means any 
wall or the main wall, whether a bouadf^ 
^ wall xriiioh is not the main wall id a 

... iwr 
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Sees. 350, II. Whether in computing direct damage suffered 

OTfeer of a building or wall set back under Section 
AHffnmentt. 852 of the Act oiily the direct damage to the land must 
(eontd) computed or whether such “direct damage“ may be 
both to the land and to the building? 

III. Whether a projected street may be prescribed 
under Sec. 856 of the Act for widening wholly or in part 
any existing street or m other words whether or not a 
mere widening of an existing public street wholly or 
partly could be treated as a projected public street under 
Sec. 856 having regard to Cl. 4 thereof? 

IV. Whether in cases of such projected streets under 
Sec. 856 of the Act it is competent of the Municipal au¬ 
thorities concerned to refuse sanction to any building or 
wall sought to be erected or re-erected on or over any 
portion of the alignment prescribed under Sec. 856? 

V. Whether in the case of a public street projected 
under Sec. 356 of the Act it is competent of the Corpora¬ 
tion to acquire under Sec. 857 of the Act any land beyond 
the alignment thereof? 


Opdoon. 

(a) I am of opinion that in laying down the gene¬ 

ral line of buildings under Sec, 850 of the Calcutta Muni¬ 
cipal Act (III of 1899), such line must be limited to the 
actual street at its widest part. * 

This appears to be the effect of Sec. 850 (2) of the 
Act, which enacts that such line shall not be defined, so * 
as to extend farther back than the line of wall abtitting 
on the street at its widest part. 

(b) When thote am no walls abutting on ihe street 
the genml line of btiildings idtoald be , limited to the ao- 
tmd street at its widest paft^ beeping in mind the defin!* 

MbKe Ss 
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Opinion.— {contd) 

(c) There being no definition of the word “wall” la 

the Act it must be construed in its ordinary and not in plrtu 
u restricted signification. It follows, therefore, that the 
term “wall” as used in Section 850 must be taken to 
comprise any wall m the ordinary sense, whether a 
boundary wall or the main wall of a building. 

(d) The decisions of the English Courts on questions 
of Local Government Law are of no authoritative value 
in the Indian Coui'ts unless the wording of the particular 
section of the English Statute to which they relate is 
substantially the same as that of the section of the Cal¬ 
cutta Municipal Act which is sought to be elucidated by 
such decisions. The cases cited in the instructions do 
not a|)pear to throw any light upon the questions now 
under consideration. 

II. In the computation of damage suffered by the 
owner of a building or wall set back under Sec. 852, for 
the purposes of computation the words “direct damage” 
in that section must, in my opinion, be taken to include 
di^ge to the wall or building, if any has been sustained, 
ss well as damage to the land. The explanation at the 
end of Sec. 852 precisely defines the meaning of the ex¬ 
pression “direct damage” as used in Sec. 852 (21 with 
reference to land. On the other hand there is no ex¬ 
planation of the words “direct damage” with reference 
to buildings, but in this context the words used in their 
ordinary sense are so obvious in their meaning as to re¬ 
quire no definition or explanation. 


lit. I am of opinion that t^e mere widening of an 
^xisti^ public street, whether in whole or in part, would 
not jui^y the ^eet Iseing regarded as a projected pub- 
lip street within the meaning ^ Sec. 356. 

IV 4 ; In the case of imdet ^. 856, 

it wouldA^^ be cmnpetitnt Anther 
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Opinion.— {concld) 

Secs ‘350. 302. 449 and 559 of tlif* Act, to refuse sanction to any 
^tiHt building or wall being erected or re-erected on or over 
AHgnmf.nt't, any portion of the alignment prescribed under See. 356, 
(concld.) refusal, however, being subject to*the payment of 

rfasonable compensation to the owner of the site under 
Sec. 392. The pow(‘r to veto the erection of buildings 
over the street alignment would seem to be incidental to 
the po^\ev to project and open new public streets, and 
without the former the latter power might in effect be 
defeated, 

V. I am of opinion that in the case of a projected pub¬ 
lic street it is competent of the Corporation under. Sec 
357 (1) to acquire anv land -beyond the alignment 
thereof provided that such land is hona fide required fo** 
the purpose of making a new public street. Moreover 
under Sec, 857 (21 the Corporation with the sanetioYi 
f f the Local Government has power to acquire any land 
outside the street alignment which the Corporation may 
in the exercise of their powera under Sec. 867 (1) con¬ 
sider it expedient to acquire. Independently, therefore, 
of their power under the Land Acquisition Act, the Cor¬ 
poration for the purpose of making a new public street has 
funder Sec. 857 (1) to (6) of the Calcutta Municipal 
Act) full power to acquire and dispose of surplus land and 
buildings. , ' 


26f;i Mny, 1910. 


0. H. B. Kenbicik. 

A dvoeate-General. 
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Scope and Effect oj Chnises (1) and (2) of Sec. 891 regard- 
ing Additions and Alterations to Buildings — Powe'^ 
of General Committee to sanction even though 
they may not conform to Rules—Meaning and ex¬ 
tent of Ifinns "Additions," ‘ Alterations" and 
"Necessary Repaus ” 

Case. 


Section 391 of the Calcutta Municipal Act (III B. C. 

ol 1899) runs as follows:— 

« « « » 

The provisions of the Act relating to the erection ri 
buildings are contained in Secs. 370—883 so far as 
iUasonry buildings are concerned and in Secs. 884—390 
concerning huts. Further, Schedule XVTI contains the 
rules relating to such erection. 


Sec. 301 
Buildings. 
Additumsdf 
Alterations. 
(contd.) 


The word “erect” has not been defined in the Act. 
The word “re-erect” occurring in the said sections and 
the schedule has been defined in Sec. 3 (39). The 
^expression “(Uibical extent” is defined in the Act, Sec. 
,3 ( 11 ). 

The word “building” bus not been defined in the 
Act but it is submitted that it includes masonry buildings 
as well as huts rule Bee. 3 (22) and (25). There is also 
no definition as to “nocossary repairs,” “alterations” 
end “additions” in connection with buildings. 

Bttles 60 to 58 of Schedule XVIT are the only rules in 
this connection and the heading of this part (Part IX, 
Application of Buies to Alteration of and Addition to 
Buildings) and the reference to Buies 80 to 86 or 47 to 49 
in Buie 52 should be noted. 

Sections 207 to 2l0 of the London Building Act of 
1894 (67 and 58 Viet. Chapter CCXIH) are as follows 

*^S07.—It shall n 9 t be lawful (unless with the con- 
sent of the Coutudl) make a^ alteinstion of any build* 

. mgin sudi a manner tltat^heh,fiS> It wiU f>y reason. 
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Case.— (contd.) 


See 391 

Additions t£’ 
Alteration^. 
(oontd.) ** 


of such alteration not be in conformity with the pro¬ 
visions of this Act applicable to new buildings, 

“208.—Unless in any case the Council otherwise al. 
Ic^ws where a party wall or external wall not in confor- 
iTtity with this Act has been taken down, burnt or des- 
tioyed to the extent of one-half thereof (measured in 
superficial feet) e\cry remaining portion of the old wall 
not in conformity with this Act shall either be made to 
conform therewith or be taken down before the rebuild* 
mg thereof. 

“209.—Every addition to or alteration of a building 
and any other work made or done for any purpose in, to or 
upon a building (except that of necessary repair not affect¬ 
ing the construction of any external or party wall) shall 
tc far as regards such addition or alteration or other work 
be subject to the provisions of this Act and of bye-laws 
thereunder relating to new buildings. 


“210.—A building, structure, or work erected or con¬ 
structed before the commencement of this Act to which 
no objection cbuld have been taken under any law then 
in force shall (subject to the provisions of this Act as to 
new buildings or the alteration of buildings) be deemed to 
be erected or constructed in compliance with the provi¬ 
sions of this Act.” 


Question has arisen as to the proper inteipretation^and 
scope ot Pec. 391. 

On the one hand, it is contended that clause 2 of 
tion 891 must be taken subject to the clause * 1 thereto* 
and that the General Committee have power to consent 
to any addition to alteration of builiiings provided such 
olter^ons or additions do hot amoont to re-erecitoiis ee 
defined in the Act even it such alterations or actions lie 
hot ih eonformity with the bulldhig rules mimw they $m 
(p mok ^dditiohn or aSt^ratiohi* IShne it k 
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Case,— {coneld.) 

argued that if an owner pulle down a portion of his build- Sec. 391. 
ing of» for example, thirty feet in height fronting a nar- 
^*ow lane of 10 feet in width, he would be entitled to re- 
build it provided less than one-half of the cubical extent 
of the building is affected by the operation. It is con¬ 
tended that, in such a case, Clause 1 of Bee. 391 applies 
and that tho General Committee have power to consent to 
such alteration and relax the building rules affected. It 
IS argued that Clause 2 of the section prohibiting every 
alteration or additionwot in accordance with the rules, 
orders, etc., merely lays down the general law and that 
by virtue of Clause 1 it is competent of the General 
Con^mittee to consent to such alterations. If, in the 
exercise of their discretion, they think it fit so to do, it 
is contended that the case given does not come within the 
definition of erection or re-erection but of reconstruction 
of less than half the cubical extent and by the very defin- 
nition of re-erection taken with the Bections of the Act 
And the Buies and the Bcliedules relating thereto, tho 
building rules should not he held to apply to the case ani 
that there can be no sense in empowering the General 
Conunittee under Sec. S91 (1), if the ordinary rules 
affecting erections be taken to apply to the case of such 
alterations and additions. 

In other words, it is contended that inasmuch as such 
sdditkms and alterations do not affect more than half the 
cubical extent of tiie building none of the building rules 
applicable to the case of erection or re-erection of build¬ 
ings would apply, because ^e works proposed to be done 
cannot be deemed in any sense to come within the mean¬ 
ing of eteetion or re-^ction under the provinons ol ^is 
Act, 

B is tother oemtended that Geneinl 
irirktjS d Clause i, 891^ He com^tsnt to allow ad- 

iron wibm such 
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Case.— (contd,) 

8m. ditions and alterations violate or are not in conformity 
AdmoM^db building rules, orders and the other provisions 

AlieraHong. contained in this Chapter notwithstanding Clause 2 of 

(MOtd.) ggj_ 


On the other hand it is contended that the i>owei*s of 
the General Conmiittce regarding additions and altera 
tions do not affect the provisioiib of the Act relating to 
re-erections. It is urged that Clause 2 of Bee. 391 
governs the case ol all additions and alterations to a 
building and that if such additions and alterations aft^^r 
pulling down the old structuio do not -iffect half the 
cubical extent of the w’bole building, then, by virtue of 
this clause, the building rules will apply only to the*por* 
tion re-constructed and not to the other portions of the 
whole building, and that Eule oO of Schedule XVII, ifor 
example, regulating the application of Rule 2 relating 
ti the heights of old buildings with reference to streets 
alongside, clearly boars out this interpretation as to the 
applicability of the building rules to all additions and al¬ 
terations irrespective of tlie cubical extent of the whole 
building. It is contended that in cases where such ad¬ 
dition or alteration exceeds one-half the cubical extent, 
then the case ceases to come under the pundew of Section 
891 and the building rules will apply equally to the por¬ 
tions not so reconstructed or altered as also to the por¬ 
tions actually altered. It is urged that under Clause 1 
the General Committee have no power to relax any of 
the rules regarding additions and alterations to build¬ 
ings which amount to re-erections, except as is expressly 
provided in Rule 28 of Schedule XVII and that Clause I 
of See. 891 only empowers the General Committee to 
consent to such additions and alterations as do not in 


themselves violate the building rules, but which, ^thout 
eefK>unting to re-erection, yet the vidude to 

^ ifith , ftmu. to taice. a 
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CASE.—(con^dl.) 

concrete iUustratiou, if in u building existing before the ^1. 
conuneneement of the Act and occupying more than |rdt} 
of the total area of the site, a portion, say for example, Atteraf^t, 
abutting on the interioi courtyard, be pulled down and 
ir^construeted, the said additions not in themselves 
\dolating any of the building rules but making the build¬ 
ing so altered as to be not in conformity with Kule 17 of 
Scliedule XVII, the (General Committee would be com¬ 
petent to consent to such alteration. 

' It is contended that Se<‘. 801, Clause 1 governs only 
cases of additions and alterations whicli themse<v^^s beng 
less than half the cubical extent and in accoidiinee 
the provisions of the Act therefor make the whole build¬ 
ing to be in violation thereof and that Clause 2 governs 
cases of all additions and alterations per se, while th<^ 

Rules ro re-erection must be taken to apply to cases 
where more than half the cubical extent is affected. It 
is submitted that this interpretation gives full effect to 
Mh the clauses of See. 891 as well as to the rules re- 
‘'iatjng to re-erections as defined in the Act; whereas in 
the other, one of the clauses must control and modify 
Ibe effect of the other. 


Counsel will be pleased to advise on the following 
points 

(1) Whether an owner of a building, after demolishing 
less than half of its cubical extent, can re«build the por¬ 
tion so demolished in violation of the building rules and 
mdsrs relating to the ereci^ of buildings, provided that 
Uie exterfiai ^mensioos remain mm- 

(2) KThethcr Be^, df Act HI B. C. of 1699 
|l;K4<0isnmraI ftetnittea with powa^ to consent to 
any and hiriitioas 



8«e 391. 
BuiUding$, 
Additions d' 
Aiterat$OM. 
(conid.) 
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Ca$e.— {concld.) 

which go to make the w’hole building thus added to or 
titerod, to bo not in conformity with the provisions of 
the Act and Schedule XVII relating thereto? 

(3) Whether additions and alterations which are them- 
seh'es in violation of the provisions of tlie Act ani 
Schedule XVII can be sanctioned and consented to by the 
General Committee under Sec. 391 or ■whether every 
such addition and alteration must under Clause 2 of 
Sec. 391 conform to the provisions of the law referred to 
therein? 

(4) Whether the application of such provision of the 
law and Schedule XVII to such additions and altera¬ 
tions is affected by the cubical extent of the reconstruc¬ 
tion made? 

(5) Whether, when more than half of the cubical ex¬ 
tent of a building has been demolished and is to be re¬ 
erected, the building rules will apply to the whole struc¬ 
ture including the portion which remains unaltered. And 
if so, whether the Magistrate can order the demolition 
under Section 449 of this poii;ion, which though remain¬ 
ing unaltered violates the building rules. If not, what 
action can be taken in respect of it? 

(6) What are the meanings of the terms ‘^additions” 
“alterations^’ and “necessary repairs” as used in the 
section? 

Copies of other Counsels’ opinions (ie., the opinions of 
Messrs. Stokoe, Sinha and Woodro^^e given on pages 
111 to 115 of the 1st volume of Legal Opinions and Bal¬ 
ings) were submitted for reference with the ease. 

Omtoir. 

(1) I am of opinion that an owner after demoliahihg 
Urn then oae-half the oubioal extent of a buih^ng emmoi 
|e-huild if in TwlationmOf thn ordinary BaiMinl 
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Opinion.— {contd) 

rules, even though its external dimension remain tlie 
fame, for Sec. 391 (2) of the Act requires that every 
alteration of, addition to, or other work upon a build- Alterant. 
ing (other than necessary repairs not affecting its di- 
mensions) shall be subject to the building rules imposed 
by the Act. 

2 & 3. On the constniction which I place upon Rec. 

891 (1), the General Committee are empowered to con¬ 
sent to any alteration of or addition to any building which 
building but for such couhent would, after such alteration 
or addition, involve an infringement of the Act or of any 
ciders, rules or bye-laws made thereunder. In my 
opinion, Section 391 makes the consent of the General 
Committee necessary only in the case of such additions, 
alterations, or other work as would have the effect of 
making the building whtm the alteration, addition, or 
work is completed out of conformity with the provisions 
oC the Act. With the exception, however, of the case 
above indicated, all additions to, alterations of and other 
vork upon a building are in general subject to the ordi¬ 
nary statutory building rules. 

4 & 5, When more than one-half of the cubical ex¬ 
tent of a building has been demolished and is to bo re¬ 
constructed, in my view, the statutory building rules 
vill apply to the whole structure including the unaltered 
portion, for in this event the reconstruction of the build¬ 
ing amounts to a re-ereetion within the deffnition con¬ 
tained in See^ 8 (89), and it follows that the rules re¬ 
gulating the re-ereotion of buildings are applicable to the 
whole structure. If such rules be infringed it would 
seem advisable that the General Committee ^outd have 
power to apply to a Magistrate, and lor the Magistrate to 
be able to m^e an order for demolition gt altera¬ 
tion of the part of the building wM reMns unaEteted 
and is not In ecmforudty^wflh NUtite vinmiMious. 
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OrmiON,—(contd) 

Sec, Ml. r>ut whother Bucli an order could properly be made un- 
6 er Sec. 449, ah at present defied, is open to some 
AUert^ons, doubt. UlidtT that section the Magistrate has power t.> 
(con .) for demolition or alteration of “so much 

ol the work as has been unlawfully executed.” Inasmuch 
us the building when reconstnieted does not comply with 
the building rules, it might be urged that it has not, as a 
whole, been lawfully executed and that consequently 
an order could be made as to so much of the same as is in 
ncn-complianco with the rulob, i e , the unaltered part, 
but, on the w'hole, I am of opinioBi that this would ht' 
somewhat straining the construction of the section which 
must be con&tmed strictly. Tt might, nevertheless, he 
deemed expedient for the Corporation by a test case to 
obtain an authoritative decision from the High Court on 
tl is point by reason of its importance, so as either to es* 
tablish a mle w^hich can be generally acted upon, or, 
should the decision be adverse, to indicate the need of 
fruther enabling legislation. 

6 . The words “additions,” “alterations” and “ne- 
cessary repairs” must be construed in accordance with 
their ordinary grammatical signification. 

G. H. B, Ksnsioi^ 

ISth December, 1909, Adr'oeate-OmeraL 

Further reference to Counsel. 

The above case and opinion were subsequently referred 
to Messrs. 0. P. Hill and B. Chakravarti with the follow* 
ing further questions:— 

fa) Whether Ihq ow-ner of a building alter demoUshhig 
lose than hall ol its cubical extent tq (Ite 

CCinel^ of the fjleneml Cominltteq io nestorg the noitioh 
d he does not alter the poeitte or 

dpee £K)t for lil^ jime 
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Opinion.— (ooncld.) 

(b) If it is not a case of re-eiection whether the build' 
ing regulations would apply, if the dimensions and post* 
tion of the building remain unchanged. 

(c) Whether Clause 2 of Bee. JlOl is governed by 
Clause 1 of that Bection. 


Opinion 

Before we answer the queiies put us. we desire to point 
cut that it seems to us clear that Clause 1 of Sec. 891 
confers upon the General Committee full and unrestricted 
discretion to consent to any alteration of, or addition to 
eny building in violation of the provisions of chapter 
XXIV or Schedule XVII, and that clause 2 IS controlled 
bv Clause 1 of Sec. 391. We are of opimon that any 
other construction of Sec. 391 would make the provi¬ 
sions of clause 1 of that section meaningless. 

We now proceed to answer the queries categorically. 

(1) Our answer is in the affinnative if the previous 

consent of the Genet al Committee has been ob¬ 
tained, and in the negative if no such consent 
has .been obtained. 

(2) We think the section vests the General Committee 

with power to consent to any additions or al¬ 
terations. 


(3) Our answer is ‘ >8’' to the first part of the quer>' 

and *‘no'* to the second part* 

(4) We do nc« think so. 

(5) Not to the whole hut only to the portion re-erected* 

The Magistrate cannot consequently make any 
such order. The Act does not provide any re¬ 
medy. 

(6) These words bear the ordJnaiy memiings, 

(k) iMeis entiled* 

(hj 

( 0 ) 



Sec. 381. 
Building*. 
AddiUomd 
AlUlQlBOM. 
(ooncld.) 
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Bustee Improrement—Compensation for huts to he re- 
moved from land required for widening puhhc 
streets m hustee, if a legal necessity — Corporatu>n 
Improvements, if they must he shoion in sianJatd 
plan—Pou ers of General Committee to deft r tm- 
provements against Inspecting Officers* certificate. 

Case 

Sees, 406- Sections 406 to 409 of Act III B.C. of 1899 provide 
for the preparation of the standard plan for improvement 
linjiMravenunt. of Unhealthy buBtees by the General Committee of the 
t'orporation. Bee. 406 provides among other things for 
the Removal a report by two Officers shewing the improvements which 
of Hia». jjp forth\%ith taken in hand as well as those Which 

sbould be deferred. 

The former class of improvements is contained in 
Schedule A attached to that report and Sub-Sec. 3, 
provides that the Schedule among other things must 
clearly indicate (a) the huts which should be wholly or 
partly removed (b) the streets, passages and drmiis 
which should be constructed (c) other improvements 
which the reporting officers consider to be required to re' 
move or abate the unhealthy condition of the bustee. In 
eases where there is an existing public street or a filled- 
up sewered ditch vested in the Corporation and the same 
u» required to be widened for the improvement of the 
bustee, the present practice for the Corporation is to ac¬ 
quire the land required for such widening and to con¬ 
struct the road, the owner of the bnstee being required to 
clear such lands of such huts that may be standing there- 
cti without payment of any compensation for sueffi huts. 

Question has arisen as to whether in such cases 
^rporation is bound to pay oompensaticii to fee ownem 
M the hut wholly or paiiMy temoved for to purpose 
widening an eittog st>^ * 

I 
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Case.— {contd) 

On tho one hand it is argued that under Sec. 406 (8) Secs. 406- 
huts to be wholly or partially removed for the purposes SuSu 
of any improvement connected with the bustee should be 
included in Schedule A, and the person liable for the 
carrying out of the items of improvement can be called **« Rmxnal 
upon to remove such portions of the huts without pay- 
inent of compensation, that tho construction of streets, 
passages etc., is evidently regarded as a distinct improve- 
t^ent apart from and irrespective of, huts or other struc¬ 
tures that have to be removed for the ultimate purpose 
of the construction of such streets and passages, and that 
this is evidenced by Sub-Sec. fS) of Sec. 406. Sec. 

411 may be noticed, but this relates to land which is not 
bustee land. It may be mentioned here that the tenants 
cr the hut-owners in a bustee are generally tenants at will. 

It is further contended that the powers of the Corpora¬ 
tion under Sec. 406 etc., are not analogous to the powers 
of acquisition contained in the other sections of the Acs 
and that foi example, it would be impracticable to apply 
to an acquisition under Sec. 406 etc the powers conferred 
under 867 (2) so as to enable the acquisition of surplus 
land beyond the alignment of the bustee street proper, 
and it would seem therefore that the Corporation is not 
bound by the analogy of acquisition of land under Sec. 

857 and other sections of the Act, to pay compensation for 
the structures standing on such land. It may be noted 
that the Corporation is empowered to require any hut in 
ike bustee to be wholly or partially removed for the 
general improvement of the bustee at the owner’s ex¬ 
pense and that the fact that the removal of certain huts 
may facilitate the widening of 4 public road is not mate¬ 
rial to fhe question at issuer and g^ves no claim to oom- 
penaatfon. 

iThia contention is oht liy thk fact that of the 
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Case.— 

SwyW- lo in Sub-See. 8 (e) is an imprtrf'ement to be effecited by 
the Oorporation under Sec. 411, and the other improve* 
Ijiprowmcni. meats &ere mentioned must be construed as devolving 

the owner, or occupier, aslhe case may be. 

On the other hand, it is maintained that the powem of 
- (conid*) acquisition of land for widening or otherwise improving 
. public streets are conferred under Secs. 857 and 556 of 
the Act and that in the exercise of stich powers, com¬ 
pensation is paid for buildings including huts standing 
on such iand when so acquired. It is maintained that 
the huts wholly and partly removed tmder Sec* 406, Cbmae 
8 must mean huts removed wholly or partially horn 
for the purpose of the general improvement of the buatee 
and not in order to facilitate the construction of a street 
by the Corporation at a less expense, and thati, it is not 
competent for the General Committee to require the 
rooval of huts for the purpose of widening and Imprmditg 
an existing public street without payment of 
tion. 

The point will be clear on a reference to the sMdtyn} 
plan relating to 22/7, 22/8, Maohua Basar Street, 
together with the copy of Sdiedule A attached theretCH 

The road 0 0 ts to be constructed or rather Iddened to 
20 ft. by the Corporation as it faih aloi^ an # 

feet road. This wonM involve the jeewval of |k}|hkNQh' 
of huts Koa. 27, 85^ 86> 82, 40 anii 44 of the ataa^faid^ 

plan. These huts stand oh the huetee lands and in INs 
notice to the Owner od the hhOtee ihe partial removal d 
these hut^ la ilmvm the i^equisi^ons. 




( 1«1 ) 


Case.— (conoid.) 

I 

made' part of a street by the Coi-poration at its own ex- 
pense or is the General Committee bound to pay com- 
pensation for such removal of huts? Jmjorootmm 

tioH 

2. Whether any work of improvement to be done by Me Aemooerf 
the Corporation at its expense need be shewn on the 
standard plan and referred to in Schedule A e the 
construction of a street? 


8. Whether the General Committee can modify or 
alter the certificate of the Medical Officer and the En¬ 
gineer as to the urgent or deferred improvements. In 
other words, has the General Committee power to take out 
any itein of work‘from Schedule A, and direct the same 
to be treated as a deferred improvement? 


Opinion : 


" 1. The General Committee is not bound to pay com- 
' pensation for such removal. 


The Corporation are given certain powers for the gra¬ 
dual improvement of bustees and certain further powers, 
in cases where bustees are in such an insanitary condi¬ 
tion as to require speedy action. In the former case, 
there is no power given to the Corporation to require ex¬ 
isting huts to be t^n down, except on payment of com- 
f ensation. If they do not desire to pay such compensa¬ 
tion they can compel the bustee-owner to carry out the. 
iinprovementp shewn in the standard plan prepared no* 
oer Sec. 40D only '*so far as may be pra^c^le hav¬ 
ing regud tb the existing arrangement of thejbuts’* [Sec. 
405 (a)]. In the latter case hdwever ut>., nhieu action 
18 ta^n uhder Sec. 406, the GeimM ,^^^^6mmittee may re¬ 
quire exi^g .huts to be .whdly^ 
ijt shewn in S^edulel A^; ^ tbiey W ^ 
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** dno^* removal. They may do so in 

Bwub which case they may recover the amount paid Irom tha 

tinprovaneni, omiei of the land [Sec, 409, Cl. (2)]. 

Con^wut' 

tk^enu^ Now the removal of such huts may be necessary for 
oj Hmu, the widening or construction of a street which may be 
(ooncld.) or private but that will not make any difference ae 

to the right of the General Committee to require such 
removal without payment of compensation. The widest 
latitude is given to the Corporation to decide whether 
compensation should be given to the hut> 
owner or not and as the money^ if paid, can be recovered 
from the owner of the land, and does not come out of Ure 
Corporation funds, the General Committee will have nj 
temptation to decide otherwise than fairly and equitably 
according to the circumstances of each case. 

2. 1 think that it should be shewn on the stands*^ 
plan and referred to in the Schedule A. The General 
Committee has power to require the owners '‘to carry out 
all or any of the improvements indicated in Schedule A 
or any portion of such improvement” and the notice un¬ 
der Sec. 408 should specify which of the improvemeiits 
or which portion thereof should be carried out by the pu;*- 
son on whom the notice is served. 

I 

8. The General Committee has the power to dh so 
(Sec, 407). 


mh Mmh, Igtl. 


S, Sxuia'. 
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Bustee Impromment—Notice rec 0 iv$d under Sec 419 
in respect of portion—Notice under Sec 408 there¬ 
after to carry out all the improvements, if legal 
Procedure to he adopted 

Case 


Ko formal case was submitted, tlie opinion was obtain- Secs. 408, 
ed in conference. The facts of the case weie as fol- 3 ^^ 
lows 

A notice undei 8 ec. 407 was seiwed upon the owne*^ 
of the bustee at 24, Machua Bazar Street on the 26th 
November, 1909. The owmers served the Chairman wAenin^'io/ 
with a notice under Sec. 419 of the Act, on the 10 th ^ 1^4 
Pecember, 1909, with regard to a portion of the above armnotiyjsd 
premises over which the proposed road B B passed. 

After the expiry of the statutory time of 6 months a notice 
under Sec. 408 was served upon tliem on the 18th 
June, 1910, to carry out all the improvements. The 
owners removed the huts only from that portion of the 
hustee through which the proposed road B B would run 
find tbU the other requisitionB of the notice under Section 
408 were not complied with. 

A case under Sec. 074 was instituted against 
the owners in the CSouit of the Municipal Magistrate and 
they were acquitted by the Magistrate. An appeal was 
ini^ in the High Court against the order of ^e Muni- 
oi|Mil Sfagialrate and the High Court held that the oons- 
hiMstkm ^e proposed bustee passage B B could not 
beenforopd. 

ISbisn idle qnestiem arose as to whether a fre^ notioe 
un^ 4^ itedd be gim ealUng ttp6n the partieii 
to ddt the, required improvements einei^ing tim 


matrfiitt ml 


of andibr mldeid idan In 


In hwd, 
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OwNiON.— (ooneld.) 

Secs. 408, Fresh notice should be given for the other improve- 

and the portion with reference to which notice 
/mpnwemsn;* under See. 419 was given should be shown in the stand- 
(ooncld ) ijgjjjg bustee land. 

3rd Apnlj 1913. B. F, Simha. 


Pnoate Streets in Busteea under Improvement, Oonit- 
trueUon and Improvement of—Notice under Stc. 
419, Effect of, 

» 

Case. 

Secs 419 A reterence to Bustee Improvements under Chapter 

%!• XXVI of the Calcutta Municipal Act questions arise as to 
StnSatn action which should be taken when parties attempt to 
Bvsuet. evade the obligations imposed on them under Section 407 
by serving notice under Sec. 419 and by removing 
the huts merely from the area prescribed as a street in 
the standard plan. The provisions for enforcement of 
Bustee Improvements are laid down in Secs, 406, 
408, 409 and 412. Secs. 697, 698 and 599 may also 
be referred to in this connection. 

Owing to the deeision of the High Oourt in the case 
of Abinash Chunder Ganguly m, CSorporatioa {vUe pp, 
12-18,2nd Vol. of Legal Opinions and Bulinga) difltetiHie i 
have arisen so far as the making of priyate ainM# in 
i# eoncemed* 

It is submltteil that the derision so Icr as the 
s^weement of a a^otiee Sea. Is 
hut dees npt the of IHm i^lhari- 

ttf ol^ 
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C^w&r—{0ontd,) 

to call upon the parties to level, pave, metal, Bag, channel. * 

etc. 'any private street, including land shewn in any 
standard plan for a bustee as a street. 

It is to be noted that the provisions of Bee, 419 are very (wntd*) 
peculiar. A person can take the whole or any part of 
lustee land out of the category of bustee land. 

Sections 3 (5), (6) and 4 define what is a bustee or bustst^ 
land and th^ decision of the General Committee is final 
thereon and it is to be noted that the preparation and ap¬ 
proval of standard plans under Secs. 406 and 407 are 
also tile province of tho General Committee, and it is 
also in the discretion of the General Committee under 
bee..419 (4) proviso to direct that the land shewn as 
a street or part of a street in any standard plan should 
cease to be such stieet, but in the absence of such direct 
tions the same shall continue to be a private street and be 
subject to the provisions of Bee. 416 (2), that is to 
say, that such street should be kept open to the use of the 
Ifunicipal Authorities for scavenging and other purposes 
pa therein mentioned. The construction of private 
filreets in bustees is one of the most important and bene¬ 
ficial improvements for purposes not only of the conve¬ 
nience of the tenants but on sanitary grounds as well. 7t 
relieves congestion, allows light and air and otherwise 
serves to remove or abate the unhealthy condition of the 
bustee. It should be noted that Sec. 361 is not referred 
tu in Hw Hi^Xiourt dedlBion nor was the same considered 
by the learned Jndges in disposiBg of the case befmre 

iim* 

It is also to be noted that See^ 861 ooe«{i|!s in tbe 
Act in eonneotion the making of private streets as 
laid dMs isnder See, 3I6 h and private IS defined 
indsf 8 (6|l andltmilii^be Sed* 8fiX ean- 

not be AMpillSd Urn iWtMl if private 
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Secs. 419 & 
361. 
Prtvofe 
StneisiH 
Bushes. 
(contd.) 


Case.— {concJd) 

streets by ^ay of btistee improvement, but to other pri¬ 
vate streets to ^hich the nght of passage for eonservancy 
end other purposes are not incident. This right is con¬ 
ferred by Sec. 416 in case oi private streets in bustees 
under See. 416 (2). As against this contention, it 
may, however, be argued that the definition of “private 
ptreet” m Sec. 8 (85) has universal apjdicatioa 
throughout the Act, and that there is no authority for 
otherwise limiting the connotation of the phrase in Sec 
439(4). 

Having regard to the points submitted above Counsel 
will be pleased to advise .— 

Whether after a notice given under Sec, 41^ and 
huts having been removed from the site of 
the proposed streets or in ease where there 
are no huts on the land shewn as streets 
m the standard plan, the General Com- 
mittee could compel a party serving such 
notice to level, pave, metal, fiag, channel, 
sewer, dram and light under the provisions 
of Sec. 861 those streets as shewn in the 
standard plan. 

Whether Sec. 861 applies to making for the 
first time of a private street in bustees as 
per standard plan, or the same a^Uea^oitly 
for maintaining such private buStee etreiets 
or other private streets after the same have 
been constructed or made. 

And generally as to the st^ to be taken to have 
the private streets made <Hr pomntaeiifited 
efier the serrioe of notSee under See* 1X9. 

OmtHirnsr. ' 

I am cd opinion thfld eCter nhtiee of Me 
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Opinion.— (conW.) 

under Sec. 419 of the Calcutta Municipal Act III of 1899, * 

and after removal of the huts from the site of the pro- pnv^ 

posed streets or where theie are no huts on the land shewn i» 

us streets in the standard plan, the General Committea (cootd) 
are not legally entitled to compel a party serving such 
notice to level or pave, etc., such streets shown in the 
plan, but not yet constiucted. 


Section 861 does not apply to making for the first time 
a private street in bustees, but in my opimon, it is appli¬ 
cable only to the maintenance or repair of private streets 
after the same have been constructed by any person un¬ 
der Sec. 868. 

1!he Municipal Act contains no provision clearly indi¬ 
cating what are the proper steps to pursue in order to 
compel the construction of a private street in the ciicums- 
tancee under consideration in the present case. 


The proviso to Sec. 419 (4) enacts that if any such land 
(iland which by notice has been excluded from being 
bhstee land) is shown on the plan as a street or part of a 
street, the same sl^all continue to be a private street^ and 
shall be subject to the provisions of Sec* 416 (2); in other 
words it must be kept open for scavenging and other pur¬ 
poses of thf> Act. In view of this proviso it woul 1 seem 
that it DTould be competent to the General Oommith'd to 
serve a written notice under Sec. 408, requiring tiie 


owner to a portion of the improvements inidicat- 

ed by M^ule A* namely, the eonstmetiem of the private 
stre^ hie !and» and in def emit of eomplianeo him^ 
to qnt the wmde themselvee under Sec. 4(^ and ra- 
e&vtf wftom him. In eoneidering eiset d 

fkittkm .1* hev^evd ^Id 

4t 1I‘> it Hr ^ ^i8J« ^ Jk.u. biJ* A ...lc,. .... It >*■ 


that * 
owner 



to w road 
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Opinion.— {concld.) 

Sect. 419 & be bustee land.” This case ^as decided under the On- 
PW»ate Eevisional Jurisdiction of the High Court and if 

Streets in it be followed, the only coinse appears to be for the C&r- 
(fracldO portttion to constract such portion of the new street over 
the land which has been excluded from bustee at their 
own expense. But it might be considered advisable in 
view of the importance of the question to serve a notice 
on the owner under Sec. 408. and then bring a test case 
lor argument before the Civil Side of the High Court, or 
possibly, ill the event of non-compliance by the owner, 
for the Corporation to proceed under Sec. 409 to carry 
out the work and then sue the owner for the expense there¬ 
by incurred. This appears to be the only mode of ob¬ 
taining a definite decision upon tlie point which has been 
raised. 


G. II. B. Kbnbioit. 

^th May, 1910. Advocate-Oeneml. 


Fee for removal of unusually large quantities of refuee*- 
AppUcahility to markets and bazars—Stall holders 
if Occupers within the meaning of the seetion. 

Case. 

(Submitted on behalf of the owner of the baslr). 

^ IS’ Coomar Uogendra MuUik is the owner of two basars 
, at No. 204, Durmahatta Street and 

^ Cbitpore Bond respectively. The latter is a very large 

1 

Colmar pays to the Catmtfca, Knxddpatity the 
iHHfel Iratet or Mas. both owner^s and oceu^er'a share 
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CABS,--*(c(mtd.) 

for the two bagarii which amonut in re&pect ol Durmahatta Sec. 
Bazar to Bs. $21-10 per quartei (having only recently, 
tJjiS year, been inci^eased by Bs. 4S-10 per quarter; and to 
Rs. 1,196-0-6 per quarter for the Notun Bazar. ’ 

lie also pays for a license undei Secs. 198 and 199 
pmounting to Bs. 100 per yeat foi each of the bazars. 

Until the 24th August 1906 and for some years prior, 
he used also to pay a scavenging tax assessed under Sec 
208 amounting to Bs. 240 per half-year for the two 
bazai'S. This tax was on the above date eaneellod by the 
Corporation under letter of that date. We are informed 
that the tax was withdrawn by the late Bir Charles Allen. 

After‘consideration of the matter and having regard to 
the heavy rates paid by market owners it was decided 
that the cost of removal of the refuse was amply covered 
by the rates paid and in the opinion of the then Advocate- 
General the impositiem of an ^ditional charge was illegal 
The reason given m the letter of the 24th August. 1906 
pores, the Corporation withdrawing the impomtion of the 
lax simply states that no scavenging fee tinder Bee. 

208 is required to be paid unless animals are kept or sold 
tlierein. None are kept or sold in either of the bazars. 

Beeen^y a notice dated the 21st September, 1910 un¬ 
der Sea. 4M (h) of the Calcutta Municipal Act addressed 
to tiMt sloeapiens of of the bazars and signed by tlte 

affixed at the gate of each of tiie 
mk as* h of f&e Chaimian, 

was aeeumulated In the 
“lantitylohef d^ositodltttsny 
^ 
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Case.— {eontd) 

S«o. 431’ per quarter in the other case) ms fixed by the General 
Committee of the Corporation on the 16th September, 

|Sr 1610 . 

The Corporation’s light to impose that tax or charge 
in questioned and Counsel’s advice on this subject is re¬ 
quested. 

It is true that tlie notice is addressed to the occupiers 
and so does not directly concern our client, the Coomar, 
i^ho IS the ownei. He is iudiiectly affected and wishes 
to see that his tenants’ rights are not prejudiced oi they 
are unnecessarily harassed. 

We should point out that there are numerous stall* 
holders in each of the bazars. There are also a consi¬ 
derable number of {jersons who are itinerant vendors of 
fruits, vegetables, etc., who have not stalls and wuo i^o 
not attend regularly and daily. They pay a dailf rent 
and though the same person may not attend regularly 
there are numbers of these persons daily vending iluir 
food stuffs in the bazars. All these stall holders are ob¬ 
liged to pay for trade licenses under Sec. 198. 

It IS contended on behalf ot the Coomar that Sec. 431 
was never intended to apply to bazars. 

In the first place the charge, if imposed, must be a 
most unjust one. Who is to pay it ? In 9 ther words who 
ere the occupiers of such a place as a bazar? A cloth 
merchant would have a large stall but no refuse or offen 
sive matter ai^cumulating; while an itinerant vegetable 
vendor may have quanfaties of oienpve mattisr b'tt no 
means of being got at. Then furfher m what {irt^portionB 
Ihe tax be recovered from the various 
!(he seetian does not empower ^ Chairman to a||»or- 
iliq jpayment oi 1(he they are reeovmIUe 

fipqm fhe occupier. Th^ la jk Bee* M uhder which 

daMioh)# ittm oeeii^ia are 
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Case.— 

bound to perform any duty inposed upon occupiers but gee. 431. 

we don’t see that tins section applies inasmuch as it is 

only in cases where there are gradations of occupiers Fh 

that the section is applicable. We refer to these point8**^‘^^j^5Jl2j*^' 

simply to show thfet on the face of the section it would be 

impossible to collect the charges without doing grave in 

justice. 

The next point is, Bee. 431 is a section under Chap 
ter XXVTII which is entitled ‘Bcavenging.” As has al¬ 
ready been shown, our client as owner is not required to 
pay a scavenging tax under Bee. 203 which is a section 
under Chapter XV entitled ‘Bcavenging Tax.’ This would 
appear to be the only provision for a scavenging tax. 

The tax under Bee. 203 specially relates to certain 
callings specified in Part 1 of Schedule IX referred to in 
that section and one of tlie callings mentioned in the 
Schedule is owner or occupier of a market or bazar. 

There are only eight callings mentioned in the schedule. 

Our contention is that it is only tinder Bee. 203 (if at 
all) that bazar owners or occupiers can be taxed and that 
Sec. 431 applies to cases other than those provided for 
by Bee. 208, otherwise a scavenging tax could be im¬ 
posed on an occupier under Sec. 203 and a fee for 
scavenging under See. 481 on the same person. 


The words of the latter section relate to premises which 
need lor carrying on any manufacture, trade, or busi¬ 
ness in the course o| which offensive matter is accumu* 
lated* 4 


or *<^nBiVe matter’ occutnng in 
SeflL 431 idao occur in proviso to Sec. 303. And 


M tidaiatt^ 


only appliea to baSars *un«l34iiima^ 


tliftt AS fiur to 


iff 
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Case.— {concld) 


03C. 431 
Markh 

Fee 

for Bemomi% 
(•JDtd.) 


Home conebpontlencr has passed with the Corporation 
in connection \^ith the niattei \shich is briefed for infor- 
nation. 

Counsel will be pleased to advise the Coomar on the 
position generally and also whcthei he^cannot successfully 
contest on behalt ot the occupiers that Bee. 431 does not 
apply to a bazar. 


Opinion 

Giving the matter ray best considesation, I am disposed 
tc agree with Mr. B. C. Mitter that Sec. 431 of the 
Calcutta Municipal Act is not intended to apply to mar¬ 
kets or bazars. The diihculty of working the section in 
connection with bazars, so tar as occupiers are concerned, 
makes me think that such application was not contem¬ 
plated by the Legislature. 


lAth Decemhi r, hdlO. S. P. Sinha. 


Case 

(Submitted by the Corporation.) 

A question has arisen as to whether or not Sec* 431 
applies to markets. Market is defined in Sec. 8 (24). A 
license is required for keeping open a private maricet, 
v*de Bee. 481. Under Bee. 198 the owner or lessee of 
H market or bazar has to take a trade license, Sdho* 
dale 11, Under Sec. 208 a scavenging tax is also pa^i)ib!e 
by the owner or leasee of a market where aniinels are It^pt 
(^edule IX). This scavenging tax used to llae IsiiM 
almost all owners d mark^ and baaars edtedt 
le^rd to the fact as to w|?ethei^ 
lir not |3it riiis tax has he^ dis^%ood rittce 1^908^ 
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Case,— {pontd.) 

The General Committee has lately fixed a fee under 
Sec, 431 (b) and the Chairman is desirous of enforcing 
the payment of such fee. 

It is to be noted that Sec. 431 (a) and (b) speaks of (contd.) 
notice to the occupier of such premises; assuming that 
premises include a market, who is to be deemed the oc¬ 
cupier of a market? Is it the lessee assuming that there 
is a lease or in the absence of any lease, are the stall- 
keepers and other vendors who pay any rent or toll to be 
deemed occupiers? 

A stall-keeper may be an occupier and it may very 
well be that in the course of the business carried on by 
him* no rubbish or offensive matter is accumulat¬ 
ed e.g y a cloth-dealer having a shop in a market or U 
|.erson keeping a stationery shop. There is no indica¬ 
tion as to the apportionment of the fee payable under 
Sec, 431 (b) amongst occupiers. Occupier is de¬ 
fined in Sec. 3 (80) as any person pa 3 nng or liable to pay 
to the owner the rent or any portion of the rent of tho 
land or building, etc. Sec. 645 may also be referred to 
dealing with the question of gradations of owners or oc¬ 
cupiers. Sec. 480 should also be noted which speaks of 
ang premma. Sec. 481 speaks of premises used for 
carrying on any manufacture, trade or business in tho 
course of which rubbish etc. is accumulated; strictly 
speaking, it would be difficult to apply this to individuid 
stall keepers in a market or bazar. It should also be 
noti0ed under Sec. 620 (b) the fee imposed is le- 
cov^able: as ecmsplidated rate by di^ss and sale of 
prt^^y, Sec, 215 may be noM in this con-^ 

It 19' ai^ to be noted that there is a separate 
on liqmiMa, bazars. and slau|jhier-hoase8, Sees. 

^ (#), refer to bye- 

deriiabie 




Sec. 43). 
Marht 
Btjvu, 
Ftt 

/or Mtmoval, 
vcontd) 
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Case.—-( cowcW.) 

that having regard to the considerable quantity of refuse 
accumulating in some of the markets, etc., the removal 
of it fn)m markets should not be done in the ordinary 
way at the expense of the Coi*poration, m other words at 
the expense of the general body of rate-payers, but that 
the owner or other person responsible for keeping of 
the market should bear the necessary expense. 

If Bee. 481 applies to markets and bazars, then having 
regard to Sec. 203, Schedule IX ui respect of a market or 
1 azar two fees will be payable and recoverable, one under 
Sec. 208 and another under Sec. 431. 

- Further under See. 203 the owner may be called upon 
to pay the required fee whereas under Sec. 481 the oc¬ 
cupier is liable to pay the fee. 

Ilaving regard to ail these ciroumstanoes Cjoonsel will 
be pleased to advise whether the Oenerd Committee is 
competent to charge a fee in respect of a market and en¬ 
force payment tht^reof against an occupier or all the oc¬ 
cupiers of the market under Sec. 481? 

Can the fee fixed and made payable quarterly be held 
to be a periodical fee within the meaning of the section? 

And gepierally as to i^o scope and operation of the 
section. 


Opiniok. 


1. In my opinion the General Committee is not com¬ 
petent to charge a fee in respect of a and enforce 
payment thereof against an occupier of ip the occupiers 
of the market, pnder $ec. 481. 

2. In my opiniim ^ fee ^ has befn jKxed by the 
General Committee and made payalde quarterly canh<it 
lie held to be a periodical fee wit^ ^ ipeaning of the 
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Ofiniok.— {contd.) 

3. The difficulty of working the section m connection See. 43|. 
witli markets, and its apparent inapplicability to the oc* 
cupiers of a market alluded to by Mr. Sinha are 'prma eu 
ji^cie reasons why the section should not be applicable to 
markets and suggests a piesimiption that it is not intend 
ed to apply to them. But the reasons are not conclusive.. 

The section upon its tiue construction, may, notwitli- 
standing its iuappropriateness. be in fact applicable to 
piarkets. 

But in my opinion, upon its proper and true construe 
turn, it is not applicable. 

A stall-holder or other vendor in a market is not, either 
under the definition of *‘oecupier** in See. 3 (30) of fchd 
Municipal Act, or in reality, tiie occupier of the markets 
He is only an occupier of part of the market. 

On the other hand the prenmes referred to in, and 
forming the subject of the provisions of See. 431, 
clearly mean, m the sense 1 will endeavour to explain, 
one premises only (if 1 may use the expression) hming 
, the subject of one occupation only, and upcm which one 
manufacture, trade or business only is carried on. When 
i say *'one premises” I mean a holding or subject d oc* 
cupation which as regards the situation of all its parts 
may be regarded as one distinct piece of property; and by 
'‘one occupation’* I mean, not that there may nd be 
several persons who are in occupation of the premises, 
but that they all occupy the whole of the premises, not 
some of them occupying part only, and oihers, or ano¬ 
ther of them o<^upying other parts or part id the premises; 
and by **one mamfacturef trade or 1 mean that 

it piay be one manufacture, trade or business only, or it 
may be more than one, provided that they m ah carried 
oh by all the oorniim of the premises as %dry^nt manu- 
Mure, trade dr buidnbssr Afd the constable 

^ quantity ol ramk jjqdn Urn mnsl 
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Opinion.— iponcld.) 


Sbq. 431. 
Market 
Refuse. 
Fee 

for Remomh 
(concld.) 


be the outcome not of Bevcral or more than one of the 
sc^eral scpaiute holdings (which together form “a 
market**) bat of u single one of them only. 

Bead in tiiis sense, Bee. 431 and its provisions are 
inapplicable to a market, and cannot be construed to 
lefer to or include it. The “premises'* mentioned in 
the section do not mean the aggregate of the holdings 
oi the several stall holders or vendors in the market, but 
only the portion of the maikot occupied by one single 
stall keeper or vendor, tlie “oc'cupier” referred to does 
not mean oi refer to the aggiegate of the stall holders 
or vendors in the market but the occupiers or joint 
occupiers only of one only of the sever il 
holdings in the market, “the manufacture, trade or 
business” referred to does not mean the aggregate 
manufactures, trades or businesses carried on by all the 
stall holders and other vendors in the market, but only 
the manufacture, trade or business, or manufactures, 
trades or businesses carried on by the occupier or joint oe 
copiers of one only of the several holdings in the market; 
and finally the excessive quantity of rubbish etc., in res* 
pect of which the provisions of See. (431) may be 
brought into force must be tlie outcome of one only of 
the several separate holdings in the market, and not of 
the whole or several, or more than one, of such holding^ 


25fh Augmt, 1911. 


T. B. SroKoa., 
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Erection of btructures bn land sold by Corporation, tn* 
coidravention of conditions of sale—Uemedy of 
Corporation—Admissibility of proceedings under 
Sec. 449. 


Casb 

The Corporation of Calcutta by an Indenture of Con- Sec. 449. 
\eyance dated the 27th day of February, 1907, assigned 
and sold to Babii Nanda Lai Gupta of No. 7, Gupta’s erected in 
Lane the filled-up unsewered ditch running ^rom 
Gupta’s Lane to Boloram Dcy Street and also the filled- o/atUe o/ 
m sewered ditch running from north to south between 
the premises No. 7, Gupta's Lane on the west and pre¬ 
mises Nos. 155 to 160, Boloram Dey Street on the east, 
subject to the conditions therein mentioned. It was 
therein expressly provided that'wlienever the existing 
house drains connected with the said sewer should be 
altered so as to be connected with the sewer in Boloram 
Dey Street then the said Babu Nanda Lai Gupta should 
be at liberty to stop up, alter, or otherwise deal with 
0 the said sewer as his exclusive property, and in such 
manner as he might think fit but so long as the said 
existing house drains or any of them remained connect¬ 
ed with the said sewer he should not be at liberty to in¬ 
terfere therewith so as to affect its use as a sewer. 

The siud Babu Nanda Lai Gupta also covenanted that 
he would not build on the site of the sewered ditch so 
long as the said sewer is maintained as such sewer as 
aforesaid without the sanction of the General Committee 
or the Corporation first had and obtained in that behalf 
and also undertook to indemnify the Ooiporation 
agofinst all aotioQB, suits, damages, elaams or demands 
in respect of the said ditch and in respeet of aU rights 
of li^ and other easements a^sdiiig the sume or the 
exisixng rights of, parties ha, 0?er» nodar upon the 
samo. 
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Case.— {conoid.) 


Sec. 449 
Dtmoiition ojf 
SirwUurM 
ereete(2 in 
conlraveniton 
q/* eondittons 
c\ftale q/ 
(and- 
{oontd.) 


The then existing drainage connections in the said 
sewered ditch have not been diverted. In other words 
they have not been connected with the sewer in Boloram 
Dey Btreet. 

But in contravention of the terms of the said convey¬ 
ance Babu Nanda Lai Gupta has built certain structures 
over the said sewered ditch. 


Babu Nanda l^al Gupta being referred to replie<l 
through his attorney denying that any structures had 
been erected in contravention of the aforesaid agree¬ 
ment. 


These structures have been built without any sanction 
from any Municipal Authonties though not in infringe¬ 
ment of any bye-law contained in Schedule XVH o( 
Act III (B.C.) of 1899. Section 449 of the Calcutta 
Mimicipal Act should be referred to. 

It is to be considered whether having regard to the 
terms of the conveyance, it is a matter of a civil suit 
between the parties or whether notwithstanding the 
said conveyance the Municipal Authorities are entitle i 
to proceed against Babu Nanda Lai Gupta under Sec« 
449 for the demolition of the structures assuming tl^e 
structures have beep put up more than six monihs i^Ov 


It may not be out of place to note here that no (|ueS'< 
tion of limitation can arise in matters of applioadon for 
demolition of unauthorised structures under Sec. 449. 


Under the circumstances Counsel will be pleased to 
advise 

What steps should he taken againet Babu Nanda Lai 
Gupta for the removal of the stru^i^es erected by hinif 
yhether (a) Civil suit Iqr of the ooyieipmt* ^J(b) 
uit^ . 
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Opinion. 

1 do not think any proceedings ^hicb may now be 
ttiken against Babu Kanda Lai (Supta be effective. 

A prosecution under Sec. 449 ' is probably tenable, 
as no sanction was obtained. But it can result only in e/c<mditioM 
the infliction of a fine and not in an order for demolition, 
us the buildings are not in violation of any b>e-law under (concW.) 
Schedule XVII; and even as to a fine, there is a serious 
question ot limitation. A Civil suit for damages will 
lie; but what damages can the Corporation claim, ex¬ 
cept nominal damages? They have not sustained any. 

The result of such a suit will be a decree for nomiml 
damages and costs (less than what will be actually spent) 
and ‘that only if the Corporation proves the infringement. 

It does not seem to me to be worth while bringing such 
a suit. If the Coiporation had brought a suit while 
the buildings wore in progress, they might have stopped 
them by injunction and possibly obtained an order for 
demolition, if they were alert about it. It is too lato 
now to ask for a mandatory injunction. 

10th June, 1912. S. P. Sinba. 


* 

HtabUe, Cattle Sheds etc.—General Commdtee^s survey 
and control under Sec. 456 (1), Effect 
^ Ckaiffmn*8 jurisdiction to sanction building for 
stable under Sec, 878 and to grant lice^ise under 
Sec. 466 omted thereby. 

0a9B. 


Ko formal case would apt>eat to have been 
tedt but only the meeting poceedhigB conneoted 
^ mailer were lidd before Ootmeel* Tbe laptft of the 

were* mSng 

SMr 1» ,■ SMl'^ .** Wlidtog * 

gw*?’ a . If 1«4siMi 
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Case.—( concW.) 

Sees 4S6, Ac Ifettlth Officer insix^cted the site and refused to recoin • 
a ni^^Tid sanction unJess certain improvements which 

•fgtwral indicated \^cre provided for. This was complied with 
and revised plans were submitted and were sant 
Chourman*^ tioned in July. The building was commenced early in 
August. A petition was received on behalf of the re 
S7S 4^466. sidents of the locality protesting against the establish- 
(contd.) Qf fctable and on the 8th Sejitember, 1911 the 

General Committee resolved that in view of the narrow¬ 
ness of the lane license would be refused. To this the 
party objected, and thicatened to institute proceedings on 
the ground that relying on the sanction already granted 
he had expended a large sum in constructing the stable 
and the sudden refusal to grant a license had put him to 
considerable loss. The question thereupon arose whether 
in view of these facts it was open to the General Com¬ 
mittee to consider the case at tliis stage in the absence 
of an application for license, and whether Sec. 466 would 
apply to the ease of any particular stable or only gave 
the General Committee powora of general survey and 
control. 


Opinion. 

The question upon which my opinion is asked is whe¬ 
ther the provisions of Sec. 466 oust the jurisdiction 
ot the Chairman under Sec. 873 and Sec. 466? 

As regards Sec. 466, it is clear that Sec. 466 does 
not afiect the powers of the Chairman to grant 
or refuse a license under Clause (c) of See. 
466 (1). An appeal is provided by Sec. 468, from any 
refusal by the Chairman to grant such a license and auch 
appeal lies to the Genend Committee. Jffiey have no 
o&ier powers in coxmection such license. 

.As regards Sec. 878# Whiii relates to all mfsonry 
^limldings (and See. 88$ whielflielates to huts), the 
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Opinion.— {concld,) 

ChairniRn is the authority wliose permission is necessary * 

before such buildings oi huts can be erected. These sec- o,crg,pomt‘t 
tionb appl}" to buildings and huts wliicli are intended to 
be used as stables, cattle sheds and cow houses, [see awtmg 
Schedule XVII. Rule 81, Evplanation to Clause V, and 
IlnIe47(2)J. undtrStci,. 

Section 160 does not take aviay the Chdiiiiian’s juriS' 
diction under Sees. 373 and 380. 

The General Committee has no doubt general powers 
of control over stables, cattle sheds and cow houses, as 
regards their site, construction, materials and dimen¬ 
sions; and they may under Sec. 569, Clause (26) 
mafee bye-laws specifying the manner in which stables, 
cattle sheds and cow houses are to be constructed and 
connected with the Municipal drains. 

I find that in fact they have made such bye-laws. 

But their power of control cannot be exercised so as to 
set aside a sanction already given by the Chairman anJ 
acted upon by the person to whom it is given. Even 
if the right of control carries with it the right to refuse 
assent to a proposed sanction by the Chairman, I do 
rot think, such right can be exercised in a case where 
the sanction has been given and acted upon. 


I5th Mayt 1912, 


8. P. SiNHA. 


Theatre Bye-hu's—Liceneing of Theatres 

Case. 

Not available. 


Opmoir> 

t agroo iritib the opinion oi Mr. Stokoe, dated 18 th 
♦SeptewW, IBOl that Sec. ^ not aaipawec 

die Oeoenl OokmiAitiw to DMlca a b^latr {mwriUns 

* Ml cteiaii at 
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Opinion,— (conoid,) 

fitec. 660<62) that 110 plaie Rhall bo iited us a theatre othortnse than 
^fStreir^ itndor a licoiiRo, to coj-tain conditions will be at 

(concld.) lached. This \m11 be more than “wgalution.’’ 

But even if Sec. 551) (5‘2) bo afaBiuuod to confer such 
a poi^er, I think tlio Coiporation will be in no bettu’ 
bitiialioii when hucli a byo-law is made than they ari 
in at present. A person who breaks tlie conditions of that 
license or without obtaining: any such license continues 
to use the theatre', eti*., wull be guilty of a breach of the 
bye-law only, and the (leneral Committee eaimot pres¬ 
cribe any higher penalty for such bieach than is au¬ 
thorised by Sec. 5fil. I am given to undei'stand that 
such penalty has in prnctioe been found inadequate. 

If a greater penalty is considered desirable in the in¬ 
terests of the public, nothing short of an amendment 
oi the Act can confei such power. 

18tk March, 1912. S. P, StKSa. 


Mumcipnl Market—Stall hoUern and shop-keepers^ 
Thar Assessment to License Ta^. 


Cabs. 


8ch. n. 
Zrtcen«e Tax. 
Mviadpal 
Markd Stall 
hssperg. 


Tlfis case relates to the amount of the license tax pay¬ 
able by keepers of permanent stalls in a Municipal 
Market. 

Section 198 of the Galoutta Municipal Act cotqded 
with Schedule 11 bears on this questiem. 

Inhere is no definition of what a permanent. stall or 
keeper of a permanent stall is. Mumpal Market h 
defined in Sec. 3 (27) and '^market** is defined 
in Clause (24) of the same section. Iscsnsos ({V** of 
jpldeses *-^PersoiMd and liooal Mednie 0, 


A 


r 



1 173 ) 


Case.— (contd,) 

Class V, Item No. 33, Schedule II fixes the amount 
at Bs. 12. It is suggested that this does not preclude 
the Municipal authonties trom assebsing keepers of per*- 
nanent stalls to the tax on the footing that they are 
hable to take out a local license. The amount of the tax 
in cases of local license is based upon the rent payable 
vide items 7 Class II, 13 Class III^ 28 Class IV, 88 Class 
V, 48 Class VI. 

i Bs. 

Item 7 Class II relates to retail trader or 
shop-keeper whose place of business is 
is valued at Bs. 350 per mensem as therein 
mentioned . - ... 100 

Item 18 Class III relates to bucli trader or 
shop-keeper whose place of business is 
valued at Bs. 100 or upwards as therein 
mentioned ... . ... 50 

Item 28 Class IV relates to such retail trader 
or shop-keeper whose place of business is 
valued at Bs. 25 or upwards . . 25 

Item 88 Class V relates likewise to places of 
business valued at Bs. 10 or upwards ... 12 
Item 48 Class VI relates to those who are 
not included in any other class ... ^4 

It is Jb be noted that the Corporation merely lets 
the space Id the Market to the stall-keeper and he puts 
up his stall is., all sttdctnres, fittings, furniture and 
appurtenanees are pat4]p by the stall-keeper at his own 
and the same belong to him m)id he is at liberty lo 
them when he eaasee to bs a stall keeper, 

It is ip be noted etao that keepers M pejmsanent stalls 
week} oommimd kurger than 

41^ hjns^ m Mpied.ariid in saoh e 

\ ^ 


Sch.n. 
Lieeme T^. 
MmidiMt 
Market SUili 
kt/tptn, 
(contd.) 


1 
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Case.— (contd.) 

L^ueTax Submitted foi tlie learned Counsers informa- 

Munidmi * tion that up to now the claseififatiou of tenants in a 
^ Municipal Market bus been as follows:—Stall-keepers, 
loontd ) shop-keepers, and squatters. 

Shops and stalls are constructed and put up by the 
keepers thereof respectively as stated above. The 
Corporation has divided the Municipal Market into 
several blocks or ranges for the sale of specific goods o? 
articles e g , meat stalls. These are placed in a parti¬ 
cular range for the sale of meat. Fruits and vegetables 
are similarly sold in a particular range. 

Shop-keepers, stall-holders and squatters are either 
monthly or daily tenants. They have no permanency 
in any shop, stall or place in the mark‘t whatsoever At 
the same time there is no reason to suppose that they 
would bo disturbed in the possession of their stalls or 
shops unnecessarily or without any sufiicient reason 
and as a matter of fact it is not out of place to state heie 
that they have continued to hold a particular shop or 
stall for years together. 

The difficulty arises from the use of the word perma¬ 
nent stall in item 85) of Hchedule II—the word shop is not 
there. How is the expression to be construed having 
legafn} to the facts and circumstances stated above? 

Is there any valid distinction between a shop and a 
permanent stall in a market for the purpose of the 
license tax? Borne of the shop-keepers and stall¬ 
holders have been assessed on the rental basis of 
shops or stalls at the market? 

It is argued on the other hand that ail keepers Of 
^atalls and shops in the market should he treated under 
Ctass V, item 88 and pay Bs« 12 as license tax and 

he of the other hi^ 

mm CUksset % m, IV. la 
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Case.— {contd,) 

other words the value of their place of business or hold' Sch. n. 

ing on the basis of monthly rental cannot be taken into 

account in assessing the tax. Market stall 

keepere. 

Item 33 is a special item >^ith reference to shop-keepers 
and stall-holders at a daily public market and the Muni¬ 
cipal Market being a daily public market, stall-keepers 
and shop-keepers thereat cannot be classed under any 
other article or item in the said Bchedule II. Shop* 
keepers and stall-holders beyond 50 jwds of 
a public market or bazar might be assessed on the ren¬ 
tal basis as indicated in the several classes above refer¬ 
red to, A note by the License Officer to the Corpora¬ 
tion is hereto annexed. 

The learned Counsel will be pleased to advise as to, 
how the'keepers of stalls and shops in the Municipal 
Market should be assessed to the license tax. 


License Officer's note. 

It is evident that item No 33, Schedule II lias been introduced 
ifvith the object thet as ataU*keepcra in a m ket are oxpofted to 
command a larger sale than the shop keepers outside the market, 
the stall-keepers in the market are i^mred to pay lUt. 12 even if 
tlie monthly rent is below Rs. 10. This has been done so that 
the shop-keepers outside the market may not be put under any 
disadvantageous circumstances. If on the other hand the stall- 

a 

keeper in a market is not allowed to be assessed according to rent 
his advautageous positmn will be evident from the f<dlowiug ex 
ample 

,A staU-keeper in a market paying rent of Be. 30 wiU 
Be. 12 only whereas a shop-keqier outside the maiket pajHug Bs. 30 
will have to pay Bs. 25 though the staUd^wper in a market is ex 
peoted to oohuuMul a larger j»ia to 'ho inobogrpogf 


4 
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Casb.— (eoncld.) 

Sob. IL 1^ canuoi therefore be held that the stall-keeper in a markit 

otherwise assessable m a higher class, should not be so assessed. 
Mark^Uxll No. 33 fixes only the lowest class of license in respect of places 
business in a market and does not bring all places to Glass V« 


Opinion. 

I am ol opinion that the keepers of stalls and shops 
in the Municipal Market are liable under Sec. 198 and 
Schedule II, Class V, Item 33 of the Calcutta Municipal 
Act, to be assessed to an annual license fee of Rs, 12. 
The keepei’ of a permanent stall at a daily public i&arkct 
r r bazar or of n shop within fifty yards of a public mar- 
1 et or bazar who is a seller of goods similar in kind to 
other goods sold in such public market or bazar is placed 
in a particular category and assessable to an 
annual fee of Rs. 12. The btall-keepers in the Munici¬ 
pal Market, on the facts as stated in the case, would seem 
to bo keepers of permanent stalls at a daily public maibct 
within the meaning of the Act. Keepers of permanent 
stalls at a market and of sliops within fifty yards of a 
market selling market goods, are, in my view of the 
construction of Schedule II, Class V, 88 of the Act, ex- 
ptessly excluded from the classes of shqp-keepers who^e 
license fees are assessable upon the basis of the monthly 
value (or rent) of their places of business. If this view 
be Correct, such stall-keepers and shop-keepers 
legally be assessed according to the rent which they may 
be paying in respect of their stalls in the market or 
Withm fifty yards of the market but are liable only to 
fixed annual ficense fee. If any of them are in 
fiict paying amounts assessed according to irental value 
It <wc^ be <^0 to them to contest the validi^ of sut^ 
a sw emmpi ^ in the oorats, . ^ ^ 
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Opinion.— {concld) 

License Offici^r’s view is arguable, but if the Corpora- 
t»on wish to jiistiiy the levying of an ad mhrevi license JttuHktmt 
fee they should do so by raising the ((ncstion by means Market ^taii 
of a test case, {mSSI) 


G. H. B. Kbnbiok, 

16th Decemhei, 1900. /Idrocafc-GeneraL 


Fee for apyroml of placuuf of mtuster traps in foot paths ^ 

etc , Legahtjf of 

Case. 


Section 586 of the Act provides for the restrictions Sch XV. 
and conditions subject to which any license or written 
permission may be granted under this Act. inaaUfHrape 

Section 686 (2) provides for the’ charging of a fee as *”*^®®*^ *• 
therein mentioned. Tho fee to be fixed by the Chair¬ 
man with the sanction of the Corporation. 


A question has arisen as to whether the General 
Committee can lawfully charge a fee for allowing a 
master-trap to be placed in the footpath. 

Under Rule 6 (2) (a) and (b) Schedule XV, a person 
with the approval of the General Committee may place 
a trap in the footpath or in the roadway adjacent to the 
building. 

The General Committee think as the footpath or the 
roadway belongs to or is vested in the Corporation they 
can charge any reasonable lee for permitting anything 
to be done or placed thereon. On the other hand it is 
sulnmtted that to enable a statutory body like the Oor^ 
poratkm or General Committee to charge a fee fi)r 
anything altowedf or permitted to be done purstuint to 
the provisions of the Act, express autiboi;ify under the 
Act is needed. 
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Case.— {poncld) 

Sch. XV. Sections 295. 340 (4), 463, 460. 467 and 481 (2) refer 
to written permissions or licenses and expressly pro- 
maater-trapn vide for tho charfi;ing of fees. 

in/ootpeaAs. 

(concld.) Counsel will be pleased to advise— 

Whether the General Committee can charge a fee fo’* 
their approval under Rule 6 (b) as above stated. 

Opinion. 

I am of opinion that the General Committee are not 
empowered to eliarge a ft'e for or in respect of their ap¬ 
proval ,of the placing of a house drainage trap in a 
footpath or roadway adjactmt to the building under 
Rule 6 (2) (b). The provisions of Sec. 686 which en¬ 
able a fee to be charged for every license or written per¬ 
mission granted under the Act do not appear to be ap¬ 
plicable to a mere approval of the General Committee 
under Buie 6. 1 have carefully consideied the various 
sections of the act under which a “written permission'* 
o- “a license” from tho General Committee or tho 
Chairman is rendered necessary. In each of these sec¬ 
tions it is observable that the term “license” or “written 
permission” is speeihcally used. It is to such licenses 
or written permissions that the prorisions ot Sec. 686 
as to duration, conditions, signature, revocation, produc¬ 
tion, the fee chargeable, etc., are intended to apply, and 
in my opinion, to those only. 


23rd May, 1910. 


G. H. B. Kbnbics. 
AdisocaU‘0$nBrah 
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Oaa Contract—Compensation payable to Gas Company 
in the event of introduction of Electric Lighting 
—Meaning of *‘piping'* in Clause 26 —Uneven 
pressure being U7ia voidable and suitability of ntp~ 
plOj How to be detennmed, 

0a8b. 

Diffictilty has. aripen as to the fulfilment of the terms Gas Contract, 
ht a new contract. 

There is a subBistinp; gas contract which will expire 
on the 80th April, next and another now contract will 
commence from Ist May, 1911. 

The new contract ia based on the footing that the Gas 
Corfipany will supply gas only. Clauses 1, 2, 8, 6, 9, 
and 19 shew what the Gas Company has got to do under 
the new agreement. Clause 4 shows the obligation of 
the Corporation. Clauses 24 and 25 provide for Cor¬ 
poration’s liability to pay for 9,000 lamps and also com¬ 
pensation as therein mentioned. Counsel’s special 
attention is invited to Clause 25. Clauses 28 to 80 re¬ 
late to pressure. Clause 41 provides for penalty in case 
pressure be loss than what is provided for in the agree¬ 
ment. Clauses 87, 88, 39 should also be noted. 

(1) If now the Corporation desires to use electric lights 
in some parts of the town already lit with gas, Counsel 
will please advise what steps should the Corporation 
take? 

(2) What is the effect of Clauses 24 and 26 assuming 
that the Corporation reduces the number of lamps to 
say 8^600^ the present number of lamps being 9,487. 

<8) Assuming that the pressure in some places he 3 
inches daring the last five years, could the Gas Coih- 
pany claim more than Bs. 2-8-0 l^ObO c.ft. as pro- 
yid^ in Clause SO? 



( ISO ) 

Case.— {conoid.) 

Ga»C<mirati. (4) Counsel will be pleased to eonsider Clause 87 

(c<mtd.) views as to how the Corporation is to bo 

satisfied of the unevenness of the pressure being un¬ 
avoidable and likely to be permanent and how the suita¬ 
bility of the nipples to be tested should be determined 
as therein mentioned? 

(5) Assuming that if the Gas Company be not in i£ 
position to supply gas at not less than 2” pressure to 
all the public lights as on and from Ist May 1911 and 
the Corporation also be not in a position to change all the 
humors (the existing burners not admitting of change 
of nipples) can the contract be cancelled on the ground 
that one or both the parties is or are not prepared to 
perform the contract? 

(6) And to advise the Corporation generally. 


Opinion. 


(1) The Corporation is at liberty to use electricity for 
the public lighting of any part of Calcutta which fs now 
lit with gas without giving any notice to the Gas Com* 


pany. 

(2) Clause 24 refers to the case where no illuminant 
other than gas is used for the parts of Calcutta now light¬ 
ed with gas. If in such a case the lights are reduced 
below ‘9,OCX) (the present number being 9,4B7) the Cor¬ 
poration shall still pay as if 9,OCX) lights were burning. 


Clause 25 refers to the case where some illuminant 
other than gas e.p., electricify, is used in any part oi Cah 
eutta now lighted with gas. Here there i$ no queetkm 
of 9t000 Ughta. The Corporation shall have ol course 
to pay for the gas lights left i.e.y 8»500 as assumed 
in ^ue^on 2 i.s., for the actual gas (xmsumed by these 
li^ts. in addition it wiU hare to indemnify the 
Xkmpmy for loss by ,tbe ii any piping tor 
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Onmojn,—{contd.) 

ihe public gas lights which are discontinued, such loss 09 * Contra 
being calculated on (a) the capital outlay for such dis« 
used piping and (b) the profits whicli such piping would 
have earned by supplying gas to the discontinued lights. 


(8) As I understand Clause 89, the rate per 1,000 c.ft. 
varies with the minimum pressure for the time being. 
Thus the rate will be Rs. 2-8 per 1,000 c.ft. for the first 
five years and thereafter though the minimum pressure 
will be raised to 2} inches the rate will continue to be 
Bs. 2-8 per 1,000 c.ft. until the minimum pressure is on 
the demand of the Corporation further raised, when the 
rates will be Bs. 2-8-6, Bs. 2-9, Bs. 2-9-6 according 
as iif pursuance of such demand it is raised to 3, 3} and 
4 inches respectively. The rate of any particulai* tirne 
\iill bo the same for a 1,000 c.ft.. of gas supplied irres¬ 
pective of the pressure at which it has been supplied 
{See Clause 5). In measuring the actual quanuty of 
gas supplied under Clause 37, the difierent pressures at 
which the gas has been supplied must be taken into ac¬ 
count because a nipple which consumes say 10 c.ft., at 
a pressure of 2 inches will consume more at a pressure 
of 8 inches. Clause 87 therefore provides that **the pre- 
sure will be carefully adjusted*’ to ihi p'^esaiire at which 
it is desired to know the consumption of ga.« by the 
nipple. 


The average hourly consumption of gas by 30 of one 
sise of nipple selected at random at any one pressure 

tested in the manner....as the hourly consumption of 

gas by iliia sise of nipple when used in a public lanlp bt 
pressure ^ which it was tested. It is clear idiat the 


pressure at wl^cdr each nipple is tested is considered'as 
\azymg and r^mnng to be ad|asted. Xf the .imfmnuin 
pressuife was meant, nothing wou^ ham he^ ea^ 
to say . 80 , but as it is ixitenM ^ 
tion of gas cf each burner bh MMadl 
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Opinion.— {contd) 

€faa Conirad. last sentence of Clause 87) it is necessary to know with 
(contd.) J•efe^•ence to each burner (1) the size of nipple attached 
to that burner, (2) the pressure at which gas has been 
supplied to that bunier. The latter can be ascertained 
under the procedure mentioned in Clause 40. The 
following examples will illustrate this; suppose there are 
9,000 lights in 2 Districts A and B with two different 
sizes of nipples, distributed as follows :— 

Distiict A, 2,000 lights ivith (a) nipples, 
and 8,000 Do. (b) nipples. 

Distnet B, 2,000 lights with (a) nipples, 
mid 2,000 Do. (h) nipples. 

30 nipples of size (a) and 30 nipples of size (b) will be 
tested under Clause 37. If the average pressure for 
District A is found to be 2 inches and that for District 
B 3 inches the nipples will be tested under both those 
pressures for the purpose of finding out their respec¬ 
tive consumption at each of those pressures. 

Suppose it is foilnd that nipple (a) consumes 10 c.ft. 
at 2 inches and 15 c.ft. at 3 inches pressure and nipple 
(b) consumes 20 and 30 c.ft. respectively. The total 
consumption wll then be as follows:— 

District A ... ... 2,000 x 10 (a) 

8,000 X 20 (b) 

District B ... ... 2,000x16 (a) 

2,000 X 80 (b) 


Total ... 1,70,000 c.ft. 

This will have to bc paid for at the rate of Bs, 2-8 when 
the m in i m u m pressure is 2 or 2| inches and at increased 
lutes when the minimum pressure is increased on thO 
demand of <he Corporation, ^^tfhe oidy sentme ih 
Clause 8T wtoh pzesento any ^ Was tins 
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Opinion.— {contd) 

above constniction is concerned is that which begins Oa» 
“should it bo found” etc. This assumes that even dis* C^ontd.) 
tribution of pressure throughout Calcutta will be the 
usual and normal state of things which is improbable 
if not impossible. I think that to make it consistent 
with the rest of the contract it should be lead as follows : 

The pressure for any district is expected to be uni¬ 
form, so far as all the lights in that district are con- 
ctmed. But it may happen that some lighls 
in that district are supplied permanently at a 
higher pressure than the others (the majority) in which 
case the nipples tested at the average* District pressure 
will shew less than the actual consumption. So it is 
provided, in favour of the Gas Company, that ano-/d 
these former lights (? c,, tliose supplied at a higher pres¬ 
sure than the average distnct pressure) the test will be 
with nipples of a size suitable to the actual pressure for 
those particular lights. 

(6) The contract consists of reciprocal promises which 
are to be performed in the order which the nature of the 
transaction requires (Sec. 2, Contiaet Act.) I 
see nothing in the contract "which requires the 
Corporation to change all the burners but assum¬ 
ing that they are so bound it seems to me that 
the Company must be ready to supply the gas at the 
lequired minimum pressure before it can call upon the 
Corporation to change the burners. If the Company is 
not so ready, it must make compensation but, I do not 
think that on a pisoper construction of the contract the 
Corporation can rescind the contract for that reason. 

If the Company fails to. supply according to cookact 
to Jth or more of the tiown, for more tiian 8 months the 
Corporation oan determine the agreemetd) in’ the manner 
provided by Clause 48, 



Oa$ ContraeU 
(contd.) 


V 
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Opinion.— {concld) 

(6) Generally the contract under consideration seenis 

me to bo in many respects ambiguous and difficult to 
construe and I feel bound to state my opinion that it 
Hoems to have been framed without due regard being 
j):iid to the interests of the Corporation. In paiiienlar, 
the Gas Company seems to be under no restriction as to 
the pressure at which it will supply .gas to the public 
lights, as long as it does not fall below SI inches for the 
first 5 years and thereafter 2| inches. I consider this a 
matter of regret in the public* interests. 

C. P. Hill. 

I agree. 

Ut March, 1911. S. P. Siniia. 

Gan Covtract-—Compensation in the event of introductioa 
of Electric Lighting'^**Piping** and **Public 
Lamp,** scope of expression. 

Case. 


(1) Does the word “piping” in Clause 25 include gas 
mains under this Agreement (for the word piping 
Clauses 1, 2, 19, 20, 21, 26, 89 may be referred to.) 

(2) Having regard to Clauses 24 and especially 
the latter which provides for payment d siich compen¬ 
sation as will indemnify the Gas Company from loss hy 
to diam of any piping which has. been fixed for sup- 

^ to ^bhc H^to, and lis,to Ik)w the amount 
of compensf^ton is to be calculated,: Counsel will 
p|iei^ to^inffitoto tia e|^ of thi^a (dauses in both 
inteces, nantoli^# light is intro- 

d«M, totd to is mmntained 

reduced below 2,000. 



( IW ) 

Case.— 

Is the concluding portion of the clause consistent with CcuContraet. 
the principle of indemnity? (contd.) 

(3) Assuming that some of the gas mains serve to feed 
the public lights as well as private lights, can the Gas 
Company claim any amount by way of compensation for 
loss by the disuse of mains in case where some public gas 
lights (over and. above 9,000) are discontinued and elec¬ 
tric lights introduced. How is the capital outlay on 
piping as mentioned in Clause 25 to be determined in 
case the Corporation discontinues some intervening lighrs 
but retains lights at both ends of a series of lights sup¬ 
plied by a main? 

4.. Can the Corporation compel the Gas Company to 
lay mains on both sides of a street having regard to 
Clause 21 of the Agreement? 

(5) And generally whether “public lights” referred 
in Clause 21 include lights in Municipal Markets, 

Municipal Slaughter-houses, etc. 

I 

Opinion. 

(1) In my opinion the word “piping” in Clause 25 
includes gas mains under the Agreement. The words 
“piping" and “pipes” in the Agreement are each used 
to mean “main" and “service" and piping or 

pipes^riHns in,, the recitals it is stated that the Com¬ 
pany have* expended large sum» in la^dng down “main 
end other pipes" for the distribution of gas in the town 
and Bubui^ ol Oalcutin; G^use 1 speaks of r^lacing 
the existing “tsam and service piping" “pipes" 
of larger dimeinti^; Gause 20 reters to in|ury esused 
to the “main or serviee pij^" belohdpg to Com- 


pany my exoavsnoiv «»(»«& Miuil' w COf' 
powModj and W «• 
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Opinion.— {contd,) 

Gou Contract, pany are bound to connect their “main and service pip- 
(oontd.) pmg*’to the new lamps and BO on. ^When therefore the 
'.kord “piping” or “pipes” is used without stating what 
lieseription of piping or pipes is referred to, it will in¬ 
clude all descriptions that are not excluded by the con¬ 
text. 

(2) In my opinion Iho compensation w'ould be pay¬ 
able, and calculated as follows: iis regards the first head 
of compimsation, capital outlay on piping—it would not 
be payable in respect of piping which, though no longer 
serving to supply gas to the discontinued lights, con¬ 
tinued to servo to supply gas to other 
lights situated beyond the discontinued lights,, and 
which (and whether they were public or private lights) 
w’ere not discontinued. And as regards the second 
head of compensation—the amount which the piping 
would have earned for the Company If its use had been 
continued to tin* end of the Agreement—it would be the 
same whether the minimum number of lights was main¬ 
tained at 9,000, or was reduced below that number. 
Paving regard to the frame of the clause, its concluding 
portion may, I think, bo considered consistent with the 
principle of the indemnity which the clause is designed 
to afford. 

But the clause is not as clearly expressed as it might 
have been; and although I consider the construction I 
have put upon it the proper one, it is perhaps a doubt¬ 
ful question. 

S, This question, if 1 understand it, is answered by 
the last answer. The first head of compensation there 
mentioned would not, in my opinion, 'be payable, but 
the second would. 

4, 1 think (and notwithstanding that clause 28 may 
"wm .oppo^d 1(0 a oonstruction of the Agre^ient) 
. .tliit 1 ^ for the Ooq^tion iSf^'^etermine from time to 
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Opinion.— (conoid.) 

t:me what public lights arc required for the lighting of Qas Contraet. 

Calcutta; and for them to determine where for that pur- 

l>ose the lamps shall be placed, and that tliey may if they 

think pro])er have lamps on both sides of a street—and 

tiiat the Company are bound to supply gas for such 

lamps. And if, in order to provide for such supply it is 

necessary to have mains laid on both sides of the street, 

the Corporation, in my opinion, have the right to re^ 

quire the Company so to lay them. But not otherwise. 

(5) This again is a question regarding which tho 
Agreement should have been clearer than it is. The 
jooitals speak of “public lamps” and “public street gas 
lamps”, as if they did not necessarily mean the same 
thing, and one of the deeds recited relates to the supply 
of all gas that may be required for municipal purposes 
’n the suburbs of Calcutta (which in the Agreement are 
included in its references to Calcutta). In the opera¬ 
tive part of the agi’eement the expression used is almost 
invariably “public lights” and tlie distinction between 
“public lights” and “public street lights” does not ap¬ 
pear. And the only clauses in which, I think, the ex¬ 
pressions “public lamp” and “public street It^mps” oc 
cur, viz.t It 18, and 45, rather, I think, convey the im¬ 
pression that the Agreement is intended to apply only 
to street lamps^ And 1 come to the conclusion, though 
not without some doubt about it, that the public ligto 
referred to in Clause 21 do not include lights in Muni¬ 
cipal Markets or Municipal Slaughter-houses. 


9th JanudfUt 1912. 


T. ,B. SroKote. 
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Hackney 

Carrittge 

Hor(^' 

Diaee. 


Uachney Carnage HorBe%\ Number Discs—Payment for. 

Legality of. 

Case. 

The Corporation has sanctioned an expenditure of 
Hs. B,812-8‘8 for the supply of some (Uses, lead seals 
bronze ^ire. etc., in connection with the numbering of 
Uackney carriage horses, on the recommendation of the 
General Committee. 

Some of the Comiuissioners have taken exception 
to the sanction for such expenditure on the ground that 
such expenditure is not required for canying out any of 
(he purposes of the Calcutta Municipal Act and they 
also urge that it is not permissible under he Hackney 
Carriage Act (Act II B.C. of 1891) either. They also rely 
upon tlie fact that before obtaining the supply of the 
articles in question no tender had been call^ for as laid 
clown in Section 88 of the Calcutta Municipal Act nor has 
any contract in writing been entered into by the Chair* 
man with the Contractors for the supply of these artide^. 

They also contend that there is nothing in the Hack¬ 
ney Carriage Act empowering the Corporation or ^ Be- 
gistrar of Hackney Carriages to insist upon the use of 
these discs etc., in conneddon with (^e registration of 
Hackney Carriages and licenring of drivers under the 
Act, and hence it would not be lawful to ineur tilns ex*- 
penditure whether out of the Municipal THindB or the 
Hackney Carriage Fund. 

On the other hand, iii support of the.Oorparation's 
competen^^ or power tp incur the expemntttra in qnes- 
atteiMion is Invited to tib# following sec*' 
id fie Calei^lfuidGhiHtl Ad U (»), 

(ii) and Bees. % $0 (e)» <d) and (e) and 60 of 
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Case,— 

It is with a view to promote public convenience that 
the improvement of the Haclmey CaiTiage service hiw 
been songlit for ami as an expeiimenfal me«isiue those 
discs weio introdiired. The Press and the Goveinnient 
I'oth appiOvod of the measuie. Tmo objects were sc- 
sured; only sound horses could be used and only such 
as had been oxamined by the authorities could he used. 
As however legal difficulties were raised as to the com¬ 
petency of the Corporation to insist upon the affixing of 
these discs it was thought fit not to press for their adop¬ 
tion of these discs by the Hackney Carnage owners. 
Nevertheless the expenditure was incurred by the Chair 
man in all good faith for the improvement of the Haclc- 
rey Carriage service and although the purpose, which 
the discs were intended to secure, is not specially men¬ 
tioned in tlie Act it IS submitted that the wording of 
Sec. 60 ibtd is sufficiently wide and general to justify 
expenditure intended to secure sound and 6t horses 
which are obviously necessary for an efficient service 
The attention of Counsel is also invited to Bee. 53 (b) (e) 
of the Hackney Carriage Act. 

Counsel will be pleased to advise— 

(1) Whether the expenditure of the said sum ot Bs 
is permissible either under the Calcutta 
Municipai Act or the Hackney Carriage Act or both com¬ 
bined, or Is it ultfa virCs under the said Acts? 


(2) Whether k 
adtnMhlo 
and having 


Oommltteo 
the^n 
ing Ho, 1,000| 
in writing k 


file event of the expenditure not bring 
Sec. 60 of the Ha^ey Carriage Act 
1 to &e provisions of Seo^ 66 ri Oal- 
M it is ridigatory Hne ^Oehorri 
86 Id inrite In every oase 

.vnimi. 



jffatiney 

Carrtagt 

Il6tie9* 

^contd) 
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Case — {concld.) 


Ilackofy 

Carnage 

Norm* 

(concld.} 


(,S) Who ih to (letermmo \vhether a contract should 
ht' entered into oi not? 

( 1) And generally as to the steps to be taken as to the 
payment of tlie said sum of Rs. 3,812-8*3 in the event-* 
^\hich have happened. 


Opinion. 

(1) The expenditure iii question is not awthorised 
either under the Caleutta Municipal Act (HI of 1899' 
or the Hackney Carnage Act (II of 1891 h I do not 
think that the Commissioners could under Sec. 53 of 
the latter Act make u Byedaw lequiring these discs, etc., 
to be used “in hackney carriages.” But even if they 
could do so, they ha\e not done so in fact and there¬ 
fore the expenditure in question was not incurred m 
c.irrying out the purposes of that Act. 

Nor does it come under Sec. 14 (2) xi, as the adminis¬ 
tration of Hackney Carnages is vested in the Commis¬ 
sioners under Act 11 of 1891 and not under Act HI <'f 
1899. 

(2) & (3). These questions arise only if the expend) 
tiire is authorised under Act HI of 1899 (which in mv 
liew it is not). But assuming that it is atithorised, T 
think Hee. 88 applies, and the formalities required xiot; 
haring been complied with, the Corporation is not bound 
1)} the contract but it cannot retain the goods and at 
rite same time refuse to pay for them. 

(4) I think the only thing to do is to get the Hackney 
Carriage Act amended in such a way jiB to authorise e c 
|<enditure of the kind in quesMon, aiHt of Hie Hackney 
(Jarriage Fund. 

i(4 


S* F. SlNHA.^ 
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hcaac of 6 , Corjprafmi Street to the Hindmthan Co- 
operatn'c Ivmrance Society. 

Case. 

* 

Tenders were called for legging oat the land on the Hindiath»n 
eastern side of the Municipal buildings on the 26th of 
July, 1909. The Hindustan Co-operative Insurance Sockty, 
Society by letters dated the 30th July, and 2nd of August 
enquired as to the lease, and on the 4th of August for¬ 
mally tendered ,to take a lease of the surplus lands to the 
east of the ^Municipal Office Huildings for 9.* 
years at a monthly rent of Rs. 12 per cotta for the first 
five years and Rs. 15 for the remaining term, on the con¬ 
ditions of the tender. It may be noted that the tenderers 
were expected and were given liberty, to inspect the land 
and submit sketch plans of the buildings proposed fu 
l>e erected on the site. Plans of the lands prepare! by 
the Corporation .were also supplied to the tenderers. 

Certain informations regarding the amounts to be con- 
tiibuted by the share-holders of the Society towards the 
building were required by the Corporation and supplied 
by the Society. The matter was thereafter considered 
by the General Committee to the Corporation of Calcutta 
cn the 6th of August, 1909 when the General Committee 
[under Sec. 867 (6)] accepted the offer of the Hindustan 
Co-operative Xnsurance Society Limited on the condition 
that the Society would get six of the share-holders named 
iT> their letter of the 6th August to guaranis that the 
terms of the agreement would be eatried out and that the 
bu^diilg would be erected within the stipulate time, 
tt w^ also proposed to insert a dause ip the agresn^nt 
providing agah^ the contingency of the Soeiety* 
into 'liquidatiim. ,!]%e resolution Of the 
mittee was the^iiS^^ 

tary to the Ooipb5rt^"by df' 

August. The^Sutiety .'isH; 
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Case.— 

Swifuthan Augiist objected to the clause regarding liquidation on 
jiisolvency and enclosed, a letter of guarantee signed by 
Society, six of their share-holders. The Society also applied for 
iSS^. months' time from the date of receipt of the reply 
(oontd) for submitting the plan ^ the building proposed to be 
erected. 


In reply, the Secretary to the Coiporation wrote re- 
c.uestioning the Society to arrange to have the necessarv 
bond executed by the six share-holders intimating also 
that a draft of the required bond would b^e sent to them. 
The Society was also asked to deposit six months' rent 
rs security-deposit in terms of the conditions of tender. 
The draft bond was sent to the Society on the 7th of 
October, 1909. The Society was also written to to ap¬ 
prove the draft bond and deposit the six months’ rent 
within the 14th of the month and also to forward a draft 
lease for the approval of the Corporation Solicitor. The 
Society, if may be noted here, have not up till now ap 
proved and executed the draft indemnity-bond sent t) 
them for approval and execution, nor have they sent a 
draft lease for the approval of the Corporation. HCean- 
vhile on the 9th of October, the Society had sent a ohe- 


4]ue for lis. 7,490. The paragraph 1 of the lettM ac 
companying the same runs as follows:—*'*We sepd you 
herewith a cheque for Bs, 7,425 and take it that the land 
IS in our possession from the date." The Sodety also 
wanted to consult their solicitor as to the diaft 


nity bond sent for approval. On the same date 9th 
October the Society entered into an arran^liettne&t wiOi 
one Mr. H. Benis to lease out a portion of the land from 
the ISth of 0<^ber, 1P09 at a lontal fle.’ per 
moiBith* ’On the lEth of 0etoW^ the ^Siwietaiy of the 
wrote thet tW wer a miwippre- 
heoem as to.the of ^ intimated 

^ lafter ^ in 
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CA&B.-^eontd.) 

taking possession of the whole plot; and on 14th/16th Suidustkw 
October the Secretary of the Society for the first timo 
mtiniated that they would require vacant possession of Swety. 
the whole land. The Secretary to the Corporation re 
plied to the same on the 18th ot October. Meanwhile (eontd!) 
Mr. Benis had presented to the Corporation the letter of 
authority issued by the Society to him on the 9th of Oc* 
lober preceding leasing to him a specified portion of the 
land and demanded possession the same. This letter 
was not, it may be noted, cancelled or withdrawn by the 
Society in view of the diMculties raised by them as to 
the delivery by the Corporation of vacant 
possession, with the result that when on the 18th 
ot October Mr. Benis demanded possession the same was 
duly made over to him on the same date; and Mr. Benia 


thereupon erected a pavillion on. the land for his show 
It is to be noted that Mr. Benis had paid for the occupa¬ 
tion of the land to the Society, and it was only when the 
Corporation wanted to fix the Society to their acceptance 
of possession through Mr. Benis by a letter dat^ the 
1^ of November, 1909 that the Society sought to repu¬ 
diate the matter and it is believed obtained a statement 


from Mr« Benis pleading mistake, though the fact of ths 
deHveiy of possession was duly intimated to the Sodety 
by the Secretary to the Calonbia Corporation by a 
dated rim S8th of October. Thereupon rim Society by 
a letter of the same date the 29rii of October bni re* 
ceived on the,find of Kevember wrote bade disdaiming 
rise sab46aae Mr. Benis and Iris attth^iy tq take 
poBsesshgi. r^y the Seewrtaty p the Ckapmtion 
di^w die attenprion ^ the Society qp rim 4th of 
her, to the pf eothodtiy p m Beirie, * impy of 
whufiit ww 


While riA trite' 

GOvmwd by rile 
. ?ne « 


ki_f 
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Case.— (oonid,) 

Hin4Mm (^UHstion, aud that consequently difficulties would ariso 
m giving vacant possession of that portion of the site to 
Sockiff. the Bociety. On the 8tli of November, the Secretary of 
ionrf<5^ the Society replied stating that the District Engineer 
(conid.) Ill to tlie Corporation had assured him that there would 
not be any hitch as to Mr. Benis beginning work in an¬ 
ticipation provided the Society accepted vacant posses 
Sion in spite of Mr. Benis being theiv. In the same 
letter, notice was given to the Secretary to the Corpora¬ 
tion that in case vacant possession could not be delivered 
>\ith)n three days from the date thereof, the Society 
uould charge inteiest at () per cent, on Bs. 7,4*25 th‘ 
amount ot six months’ rent dtqiosited by the Society in 
advance in accordance ^Mth the conditions of the tender. 
The letter also enclosed another from Mr. l^nis to the 
Society dated the 3rd of November pleading 
mistake m taking ixwwession of a portion of the 
hind. It is to bo noted that no mention of this letter 


vas made previously, and that Mr. Benis does not seem 
therein to bear out the alleg'ations as to the acceptauoe 
of possession contained in tii« original letter of whicit 
it was an enclosure. On the 17th of November the Sec¬ 
retary to the Corporation enquired by letter, without pre¬ 
judice. whether the Society would be prepared to take 
c. lease of Idie remainder of the land excluding the pray¬ 
er house on the same terms those accepted by the 
General Committee. The decision of the Society on 
this was communicated by a letter dated the 7th of De¬ 


cember intimating the oi the Society to accept 

a lease exqltidmg the site occupied by the prayer 
house, mid of^ring ali^ as an altematite, without pie- 
to take im the remainder of^ ^e lluid on ni^i- 
, ^rms in heu. of da^H^ clalm^ and at the same 
thaiea^niiig^s^ porlorteuce in addition to a 

aubst^al dafhages> wJweh latter it may be - 

-- 


PKi. !Oie irati 
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Case,— (concld.) 

placed before the General Committee on the 10th of De ffinduHhtm 
cember which decided to take Counsers opinion as to the 
msition of the Goiporation iu this matter. 

The powers of the General Committee to lease the land 
are contained in Sec. 867 ot Act, III B, 0., of 1890 ^ 

The provisions of the Law relating to contracts entered 
ii>to by the Corporation are embodied in Sec. 86-89 cC 
tlie Act. 

Counsel will be pleased to advise:— 

(a) WliethW the facts and circumstances of the 

case disclose the existence of any valid 
. legal contiact with the Hindustan Co¬ 

operative Insurance Bociety binding and 
operative on the Corporation, and if so is 
it capable of being specifically enforcod 
against the Corporation or the General 
Committee to the Corporation*? 

(b) Whether the Society have, in view of tho 

authority to Mr. Benis and the circtuns* 
tauces connected with the delivery uf 
possession by the Corporatiou to the latter^ 
taken possession of the land under con¬ 
sideration? 

(e) Whether the Society have, in view of the im- 
. possibility on the part of the Oorporathm 
to deliver possessiem of the portion of tho 
land on whidi the j^ffayer-house stands, 
any right to elaiin ^eciflo performenee? 

(d) Whether the Society ere entitled to eny 
damages under the o{ Ae 

case, andif BO» onwlmtbenMl^ ,, 

(el What action shoold ^ Wi* 

der gbe 
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Opinion. 


Co epertUne 
/iMurance 
Soeitiif. 
LtOMOf 

Iftmd to. 
(oontd) 


(a) Section 6 oi the Calcutta Municipal Act of 1899 
creaks three distinct Municipal authorities to carry out 
the provisions of the Act viz , (1) a Corporation, (2) a 
General Committee of the Corporation, and (3) a Chah*- 
man of the Corporation. Section IS enacts that the 
respective functions of these several authoriiaes shall be 
such as are specifically prescribed by the Act. See. 653 
empowers the Corporation to lease any land vested 'n 
them. Sec. 86 empowers the Corporation to enter into 
and perform all such contracts as ^ey may consider ne 
oessaxy or expedient for carrying ink effect the provl 
sions of the Act; but every such contract is to be made 
on behalf of the Corporation by the Chairman; and Sec. 
87 expressly enacts that no contract shall be binding on 
the Corporation if it is not executed with the statutory 
formalities provided in that section. Sec. 687 requires 
public notices given under the Act to be. in writing under 
ke signature of the Chairman. Now none ci these re¬ 
quirements appears to liave been complied with in the 
present case. Dho advertisement for tenders, dated 
26th July, 1909, was under the signature of the Secre¬ 
tary to the Corporation; and although the first letter from 
the Insurance Society, dated 80th July, |909> was ad 
dressed to the Chairman and Members ol the Genenid 


Committee, the subsequent emrrespondlenea on the subject 
of the proposed lease was with the Secretary to the Corpo¬ 
ration. 1 am not informed whetiier under Sec. IS of ke 


iict the Chairman has da|y delegated any kis powers, 
dutieei or fonothms to the SeOretary^ M; In the view T 
talm ^ the caee it is immaterial to colder whether or 
iml ne has done so. On 4t^ Ahgiast^ 1909, the Insu- 




Socie^'s offer to t 

to the 
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Opinion.— {oontA) 


1 


specified in that letter, otoe of such terms being that after 

the first five years the Society should pay Bs. 16 per /j^J-ancT 

cotta for the remaining term of the lease. On 20th 

August 1909, the Society wrote that their tender for ffSid% 

rent after the first five years of the lease was Bs. 15 (contd.) 

and not Bs. 16 per cotta, and they also took exception 

to a proposed additional clause for re-entry by the Cor- 

i'oration on the liquidation or insolvency of the Society. 

irom the Secretary’s letter of 10th August, 1909, it 

vould seem that the General Committee's demand for 

Rs. 16 rent per cotta after the first five years of the lease 

and the additional clause for re-entry by the Corporation 

on the liquidation or insolvency of the Society were 

diopped, and that, subject to the execution of a formal 

bond to the satisfaction nf the Solicitor of the Corpora 

tion by six of the shaie^holders of ’the Society named in 

their letter of guarantee of 6th August 1909, the Society’s 

tender was accepted by the General Committee. On 

7th October 1909 the Secretary demanded a deposit of 

Rs. 7,425, being the approximate amount of six months* 

lent; and at the same tune forwarded a draft bond for 


the Society’s approval. On 9th October 1909 the Bo< 
ciety sent to the Secretary a cheque for Bs. 7,426 which 
was duly acknowledged, and the Treasurer’s receipt for 
the sum was enclosed in the Secretary’s letter of 16th 
October, 1909. Tt may here be noted that under the terms 
of the advertisement the deposit of the equivalent ef 
fix months’ rent was claimable opfiy after the acceptance 
o> the Sooiety*a"tender} and payment of this mA 
amounted to part by the 

of their contiapt to |s|te 4 lease of 


land in ques^mr. That stili 

al on the eicecutibh ot.tha 
of the Solicitor ^ the 

di<d<Hi being fnUd4 th^ I 
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Opinion.— (contd.) 

Hindiuthun valid logal contract binding on the Corporation to grant 
a lease to the Society of the land in question for 99 years 
terms specified in the advertisement and the 
LqSSm, subsequent correspondence. Mere difficulty of a pecu- 
(eofitd.) niary nature in getting the mosque removed woifld afford 
no defence to a suit by the Society for specific per¬ 
formance of this contract; nor would the fact that the 
contract had been made on behalf of tho Corporation by 
unauthorised persons, and without propel statutoiy for¬ 
malities, prevent the Court from decreeing specific per¬ 
formance of the contract in view of its part performance 
by the Society; see Wilson T' TT'^'c^rf Hartlepool, etc., 
Company 84 Bea. 187. 2 De G. J. & S. 475! Tn the 
last cited report Turner J. says (T'ldc p. 498) that in the 
eye of the Court it would be fraud on the part of the Cor- 
foi'otion taking a benefit under the contract to set up the 
al^nce of authority or want of statutory formalities as 
a defence to a suit for specific performance, and accord¬ 
ing to Brice in his treatise on Vltra Vires, the question 
appears to be nof whether there is a binding contract, 
but whether the^Coi’poration is estopped from setting up 
the defence that there is no binding contract. Impos 
sibility of performance of the contract in its entirety would 
}>reelude the Court from decreeing speciffc performance of 
such contract; Smith V. Green 1 Aik 573, and s. 17 of 
the Bpeciffc i^ltef Act, The case would then have to 
be dealt with under ss. 14 or 15 of the Specific Belief 
Act, the application of one or dther of these sections de¬ 
pending on whether or not it is posaihle to award com¬ 
pensation in money for the part of the contract' which ifc 
ia impossible to perform, but i^ific performance of the 
renwtder of- the contract can be granted l?y the Court. 

(b) H the facte are ss stated hi the Society’s letter of 
Soveinher ^ey have not taken possession 
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Opinion,— {concld.) 

(c) and (d) Sec my aiiR\^er to nnery (a). fftndwihan 

(e) The Corporation aliould try to come to terms with /wttrancc 
the Bociety on the footing of the last paragraph in the 
Society’s letter of 7th December, 1909. £owd to. 

•' (concld.) 

31/»f Decemher^ 1909. C. P. Hill. 


Hoads ojfoned hy public compamcs under special Acts-^ 
Liability for proper restoration—Proposed Cor¬ 
poration spectpcalion if legally enfoiceahle. 


Case. 

The Municipal Authorities with a view to the proper j?oad 
maintenance of the Public streets vested in them under 
the Calcutta Municipal Act have di^wn up and approved Compmks. 
ti specification for road repairs the observance of which 
they intend hencceforth to enforce against contractors 
as a term in every contract connected With street works, 
and have directed that every Contractor or other per¬ 
son or Company who has or have anything to do with 
the opening or breaking up of streets and restoring the 
same to proper condition, shall be called upon to observe 
and periorm the terms of the said specification. 

As however the Gas Com 3 ^y, the Tramways Com¬ 
pany and the Electric Supply Corporation have got 
special Acts of their own whereby they are empowere! 
tc open or break up any stieet or road for the purpeftes 
of their own Acts and are liable to reinstate and make 
good the road and to maintiiin the same ^ mentioned 
in the several Acts vis 


(1) Act V. of la^Ti 6eos, fi, 6, ahd 7. 

(2) The Calcutta Tramways ifet^ I of I860) Sec, 
i'2 and the several clauses thermfi ; 

(3) The Indian Ele^n:wdtef ’iet tM.ISt ol ieo. 
Ifiand 13. 
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Qk&’&,’^{coneld) 

It is to bo considered whether the Corporation 
IS competent to enforce the terms of the said specifica- 
C9mpm^» tion against these Companies or bodies notwithstand’ 
ing miy objection on their part. 

It is also to be considered whether the Corporation as¬ 
suming that one of these Companies fails to restore the 
road properly to its former condition, can legally have 
the road made good in terms of the said specification 
and recover the cost for so doing from that Company. 

Opinion 

The Corporation is entitled to have such streets as 
aie broken up under compulsoiy powers (e g , under 
the Gas Company's Act, the Tramways Act and the 
Electricity Act 1910) restored to as a eond tfrtn as 
that in which they were before they were so bn len up. 

Under the Oriental Gas Company’s Act u£ lft57, ?ec. 
5, the Company are bound '*to fill in tbo pound and 
re-instate and make good the road or pavoment . . . 
so opened or broken up.” Under the Calcutta Tram¬ 
ways Act of 1660, Section 19 the Cmn^wny are bound 
*^to M in the ground and make good the surface and 
to the satisfaction of ihe Corporatl(;m reeii^id tlie stieet 
or bridge to as good a oonditton as ihat in ^hich it was 
before it was opened or brok^ tip’\ Cnier the Elec- 
tridty Act 1910» ^e Company are botmd *'to fill in the 

imd make good or pameont. 

opened mr broken np/’ , 

*^1 Mcdt ^le ebUgahion is the enw tnall S coses, air., 
tb restore tbs shinst In oonditionj 

tniSMiSm IMM theicosd bctoa 
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pavement and soil making up the street piust be reotored 
as nearly as possible to their original condition. Ner can 
ifc be said with any reason that as the companies in 
question are liable to maintain the restored portion in 
repairs for a certain period after restorati.'ii. ihe obli¬ 
gation to restore is satisfied merely by making tno sur¬ 
face level with the rest of the road, it is clear that 
their duty is first to restore, t e , to make it what it was 
before in its entirety and not merely as bi its surface 
and next to maintain it in repair for the ptno^is respec¬ 
tively prescribed. 

It is clear that the Corporation cannot call upon the 
companies to do more than their respective Acta lay 
down ^d if and in so far as the specification in question 
requires them to do more than what is reasonably ne¬ 
cessary for the purpose of restoration or reinstatement 
they are not bound to comply with it. 

The question whether the specification requires the 
cempanies to do more than is reasonaldy necessary to 
lestore the road broken up to its original condition is 
one of fact which can be determined only by Engineers 
and experts in roadmaking, tf the Corporation and the 
companies are un^le to agree on the question* the pro¬ 
per and reasonable thing to do is to refer it for dedito 
to one or two experts* e.y.* the Chief Engineer to the 
Government Of ^Mia or Beugal or some such hi^ au¬ 
thority in whom both parties ^Te ccmfidence. 

I understand tiio mhin if not tim oi3^ point of Ter¬ 
ence is as to whetimr the edmpaines are bomeid to ky 
soling bricks in mM, whem no kwh now egjMi. 
The Corporation k.howmr wfilkg k nw n 
on this point by (Omag k Itir mk 

1 do ^ W ^ 

be raised on bejoau of W' 
sion. 

Bih August^ ISm. 



Road 

R^miUon 
by PvhUt 
CompOMU, 
(condd) 
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Stone setting Tram Tracis which have only macadam 
at present—Liahildg oj Tramuaifs Company and 
pon ers of Corporation. 

Case. 

Tracks, No formal case was submitted. The company hav- 
Stone Scuinff, declined to comply with the requisition of the Cor¬ 
poration to lay down stone setts in certain streets and 
the parties having failed to come to any agreement it 
was settled that they should submit a e>as6 for the opinion 
of the Court as to their respective powers and duties in 
the matter. 

The case for submission to the court was laid before 
Counsel for approval and the following opinion was ob¬ 
tained. Para. 14 of the proposed reference alluded <o 
by Counsel in his opinion is reproduced for facility f«f 
reference. 

“The total length of rails laid along rooda and streets vealed 
in the defendant Corpoiatioii is about 25 miles. At tho time of the 
oiiginal constrnctioisi of tho tramway all tho straeis vested m tho 
Corporation were macadamised and at present, except as regards 
a portion of Strand Boad, no portion of the roads and streets 
maintainable and repairable by the defendant Corporation along 
which the tram lines are laid,'- and a very few roads in which there 
are no tram lines are stone paved." 


OPlNIOlT. 

On reconsideration X am inclined to think that the 
contention of the Tramways Company that maintenance 
md rcp«fr ^ not include paving with stone setts of roads 
prevkmly no such stone setting is well found¬ 
ed.. to 20 Q.B.D. 

71^,’ wSere^' . 1 ^ I^ord Justices Lindley and 

held tot a macadamised road into 
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a paved road does not come within the term 

nance” of the road as nsed in S. 13 of 41 and 42 Viet, (conew!) 

c. 77. 

I do not think tlie facts were sufficiently before me 
when r gave my opinion* on this point (which was quite 
u minor question in the case submitted) in 1906. 

Now that I see that the facts are admitted to be as- 
stated in para; 14 of the case proposed to be stated for 
till; opinion of the Court, I would advise the Corpora¬ 
tion to give up this claim. It is hardly worth while to 
incur expense for the purpose of getting a decision which 
will be adverse to the Corporation in all probability. 

When the Corporation have paved any street with stone 
setts, it will be time enough to consider how far they can 
call upon the Tramways Company to do tlie same, so far 
a*- their portion of that street is.concemed. 

The case of Dublin United Tramways Company 
Fitzgerald [L.E. (1903) A.C. page 99] may at first 
sight appear to be in favour of the^ contention of the 
Corporation but the facts were different, as the Tram¬ 
ways Company was then under an obligation to repair 
‘with such materials*' as the road authority (mz,, the 
Dublin Corporation) required and had, in fact, carried 
out the directions of the Corporation to pave their por¬ 
tion with granite setts. 


20fh May, 1912, S, P. SlKHA.. 

* Vide Opiniim on page 216 of tkp lit volttiOi of Opiaicni 
and Bnlingi , 
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Woodhurn Pari. Spare Lands—Sate to Mr. GaUtann — 

Erection of structures hy Mr Galstaun on Corpora’’ 

tion land—Question of ejectment. 

* 

Gabb. 

Woodbum III thifi cage the (corporation of Calcutta obtained from 
Government by way of free gift a plot of land origi- 
Sate to Mr, nally appertaining to what was known as Kasia Bagan 
Oahtaun. gyj-iai Ground and measuring about 24 bighas 9 cottas 
for certain public purposes subject to certain terms and 
conditions, vide letter dated the 18th November, 1902 
from B/W. Collin, Esq,, x.c.s., ofGlciating Secretary to 
the Government of Bengal to the Chairman of the Cor¬ 
poration of Calcutta briefed herewith. The terms pre¬ 
clude the Corporation from selling the land as therein 
mentioned. 

It is to be noted that Government got this land as a 
result of a compromise in a civil suit and one of the terms 
of the said compinmise decree was that the Government 
should have to make a 50 feet wide road for a distance of 
900 feet through this land from Circular Boad towards 
Elgin Boad, 

The (kuporation obtained possession of the said land 
on or abont the 21st day of March, 190S, and they sub¬ 
sequently in the month of May, 1904, acquired a> further 
{dot measuring about J bighas 12 cottahs 8 cbittacks SC 
square feet for the extension of the dhobikhana and the 
extension of the road from luower Circular Boad to Elgin 
Boad. 

The Corporation has' set apart a portion of the land 
for Woodbum Bark, imd the road to be called Wood- 
' burn ,Bttrk Boad, 

T!hm is a dbdbiiEhaiya cm the other ride of the land 
$rao^ by Govenpuplj^v “, ^ 

, j.^f6cr,|»SovWing iofr certain negotiatioiis fw 

Up nktM ol plots B and 0 and 
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li refened to in the plan (which was annexed to the case) 
were entered into with Mr. Galstaun, all these plots 
form part of the land granted by Government as afore- 
said. The hatched portions on the plan show the en- (cont<l.)' 
croachment made by Mr. Galstaun. 

As endence of such negotiations Counsel's attention 

invited to the following letters and proceedings of the 
Corporation:— 

Corporation resolution dated the 22nd July 1908 con¬ 
firming the Besdution of the Estates and General Pur¬ 
poses Committee dated 24th June, 1908, to the effect 
that subject to the consent of Government this land be 
sold to Mr. Galstaun at a rate to be fixed by the Asses¬ 
sor. 

Thereupon on 80th July, 1908, the Secretary to the 
Corporation wrote to Mr. Galstaun a letter copy of which 
IS as follows;— 

''The Corporation has sanctioned Ihe sale to you of 
the land on the north side of Woodbum Park site ^Hiioh 
you applied to purchase, subject to the sanction of the 
Government. 1 am directed to inform you that this land 
has been valued as follows 

Plot B1 big. 1 cot. 7 ch. 14 s^.ft. at Bs* 460 per cottah, 

Plot C 0 big. 8 cot. 8 oh. 26 «|.lt. at Bs. 660 per oottah. 

Plot D 0 big. 2 cot. 0 ch. 15 sq.fi at Bs. 900 per eottah. 

The areas are approximate. On your accepting the 
rates, application w^ be made to Govemmmdi for 
sanction to sell the land/* ^ 

To this, Hr. Gaktaun rustiud ttot fAr to 

tlm tones {d]owtog:<«i^ ' 

Tour Ko. of gM 
vahifltion fear tank 

toai vulna; ih snnto ha oaih 

not be tfiliwa tot 
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Woodburn time, however as the matter has been hanging fire for 
a considerable time and is likely to prolong longer if 1 
Sak to Mr, obje{5ted to the valuation, I reluctantly agree io the 
valuation and will take the 3 plotg of land B. C. B,, at 
your price, rw., Bs. 450, Ks. 650 and Ks. 900 per cctiah 
respectively.” 

Thereafter Government was written to for sanction. 

Then again on the 30th Kovember, 1908, Mr. Gals- 
taun, having in anticipation of Government sanction, 
started building operations and was requested to discon¬ 
tinue building operations. 


Government on the 11th Bocembor, 1908 wrote in re¬ 
ply to the letter dated 17th November 1908 as follows: ~ 

”1 am directed to acknowledge the receipt of your 
letter No. S/I-2963, dated 37th November, 1908, \vith 
v/hich you forward k copy ol the Proceedings of the Cor¬ 
poration of Calcutfa recommending the sale of certahi 
plots of land including the sale of certain plots of land 
included in the Woodbum Park, with a view to straight¬ 
ening its boundary line. 


(2) In reply I am to observe that the land in question 
was originally purchased by Government for a public 
purpose and it was subsequently decided by Government 
that it should not be sold to a private person, but should 
be given, free of revenue, to the Corporation for 
use as a Park or for some d^er public piupose. If the 
propO^ sak is now effected, the sale proceeds should, 
iiiercf^e, be credited tp Government and not to the 
llunidpal Fund.' l am to request that the proposal may 
he rEMi^msidered ii3i the lij^t of the above remarks.” 

©oasid^ed by the Estates and Gene- 
' their meeting held oa 

and they resolved to the 
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eftcet that Goveiniuent should be requested to reconsi p 
der the nidttei m \iow of the heavy expenditure iarwrred *^»£*^* 

(jtf, ScuetoMf'^ 

Oai^un. 

This resolution carae up for confirmation before the (contd.^ 
Corporation at their meeting held on the 3rd March 
1909, Vhen the Corporation adjourned the consideration 
ot this matter peli^ng the decision with regard to tht> 
proposed new road. 

It is to be noted that Mr. Galstaun, in the meantime, 
started building operations on plot C without obtaining 
any plan sanctioned as required under the Municipal 
Act. 

As regards plots B and D there have been encroacn 
nicnts made by Mi. Oalstaun but these unfortunately 
are covered by sanctioned plans under the Municipal Act 
. The boundanes of the sites were not carefully examined 
by the ofi&cers of the Corporation and the plans were 
sanctioned on the faith of the representations made *is 
per plans submitted by Mr. Galstaun shewing that the 
portions in question formed part of his own land as part 
of premises No. 288, Lower Circular Bead. 

As regards building on plot 0 Mr. Galstaun sent in h 
plan on the 16th day of November, 1906, sanction to 
which was refused on the 10th December, 1908. 

A notice was served on Mr. Galstaun cn 6th Novembei* 

1908, under Sec. 461 of the Calcutta Municipal Act* l)iot 
to proceed with the building fat this time he was laying 
the foundation of the bmldii:^. AppHoation for his 
prosecution under Sec. 674 was made on 5ih December, 

19(^ (f e , application was made before ihe Magistrate). 
Thereupon, Mr. Galstaun addressedt a letter dated 
February, 1909, to the C^iaimisn and tba (^ahnnai] 
thereon passed orders for staying Dltln 

luately on 19th July, 1909, the Aimg ' 
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oixlers for the withdrawal of the proceedings and the 
prf'eeedinga wi‘io withdraw!! on 23rd July, 1909. 


The building, that has tlnis been er<‘Cted without sanc¬ 
tion on laud vested in the Corporation for a public pur* 
pose IS a two-storied building. 


It is submitted on behalf of the Coi-poiation that Mr. 
Oalsttiun has erected the building on plot C at his own 
iwk aral without any right whatsoever to do so, and that 
Corporation is at liliejrty to I’escind the resolution of 22nd 
July 1908 and recover possession of the land in question 
without being liable to pay any compensation to Mr 
Oalstauu in respect of the building unlawfully erected 
by him. 

If Government does not agree to allow the Corpora- - 
tion to aj^ropriah* the sale proceeds of this land it is 
believed that the Corporation will not proceed with the 
negotiations for sale any further. 


Xt is to be noted, that the Government letter dated 11th 
December, 1908, is neither a sanction nor exmsent nor 
n refusal, Government desired the Corporation to recon¬ 
sider the matter in view of tiae fact that the sale proceeds 
should be madb over to Government and not be crediteJ 
to the Municifial funds. 

H 


Mr, Galstaun on the other hand interprets that that 
letter conveys a consent to the sele of the land to him 
but rmses the question of. the of the sale pro- 

^pds as bdtween the-Goji^d^tfoh an^ Govemn^nt, with 
^eh the pmehaser has nothing to do. 




^ erection of &6 building without 
is invited to Secs. 
57djal Municipal Xt may 

^ ^ pK)M«din|si m, 

a Mldinn nnkas the builds’ 
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Case.-— 

itig in question violates some of the building regulations 
contained in Schedule XVII of the Calcutta Municipal 
Act. ^ 

Further it xs to be noted that in this case inasmuch 
Qfi the land has not yet been conveyed to Mr. Galstaun no 
I Ian could have been sanctioned by the Corporation with 
ot]^t prejudicing their own rights in relation to the land in 
question. To prosecute a person for building without 
sanction pre-supposes that sanction could have been 
given if the same had been applied for and the plan In 
question had been in order irrespective of the question 
of title of the applicant to the site ai the building s.p., 
if this piece of land had belonged to some other party 
than the Corporation, then there would have been no 
objection to sanctioning the plan, and the Corporation, 
could not have gone into the question of conflicting title 
to the land if some claim had been put forward by some 
person other than the applicant for sanction. 

In the case of a Conflicting title it«is no part of the 
duties of the sanctioning authorities to determine that 
question (the question Of tatle). 

It is submitted that the Corporation, by sanctioning a 
plan, does not adjudicate on the question of title of the 
applicant to the site as against a rightful owner. It is 
submitted that the rightful owner can always assert his 
light and have his remedy against the wrongdoer, in a 
case like this, i|iot against the Corporation but ap* 
plicant for sanction.— 

Having regard to all ^ese drcumstances Cofunsel is 
requested to ^vise 

h) Whether there is a snttdsluig ^ f^midtiig con-* 
tract for sale between the and Mr; C4stssiit^ 

Wheibter the Covemmeixl letter dated De* 
cember 1908, can he treated as fr tdr && sak,ft< 

Mr, Qalstaun. 
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Woodbum (3) Is it open to the Corporation to rescind the con- 
tract, if any, if so, how it should be done. 

(4) What step sliould the Corporation take to recover 
!:conW.) possession of the land built upon by Mr. Galstaun? 

(5) Whether the Corporation or the General Com 
niittee should take proceedings under Section 449 of the 
Act, for tlie'demolition of the buildiilg in question and 
generally as to the course to be adopted by the Corpora¬ 
tion. 


Letter No. dated i8th November, 19*)2. Jrom the 

Government of Bengal. 

« 

*‘Li coiiiuraatiun of Qovemment Order No 1820'T.M , dated 
17ih September. 1902, I am directed to forward for the information 
of the Corporation a copy of a lettei from the Oovernment of Indi.t 
i.‘ the Department of Revenue and Agriculture sanotioiuiig the 
grant to the Corporation, free of revenue, of the Government land 
Kaatabagan measuilng about Q acres m extent for use as a 
Park and site pf sanitary dwellings for people of the working and 
servant classes on the tenns offered by the Corporation in Mr 
Gainsford's letter to the Commissioner of the Presidency Division 
No. 74584, dated 4th July, 1902, and subject to the conditions laid 
down by the Government of India A copy of the Financial De¬ 
partment Resolution No. 91-A, dated 19th February, 1902, referred 
to 111 the letter from the Government of India is forwarded for tn 
fermation. I am to request that you wiU arrange with the Boa^J 
of Revenue for taking posaessimi of the land. 

2. ,I,an)i to request that the preparation of the scheme for tl‘e 
coiutruotiun of sanitaiy dwdlings on the site as proposed in yonr 
letter No* 1012^H, dated 8tii September, 1902, may be expedited 
and that it may be subni^ittsd to Government as soon as it is ready.” 
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fi8S 

LUtir No. doled Srd November, 1902from Oovemmenl of 

India to Oovernment of Bengal eanaioning the grant 
to the Corporation. 

With reference to your letters Nos 1684-T M., and 1821-T.M , Vf^oodbum 
dated respectively, the 11th and 17th September last (addressed to 
the Home Department), 1 am directed to conyey the sanction of ^ 
the Gorvernment of India to the grant, free of revenue to the Cor- Oalstaun. 
poration of Calcutta'of a plot of land about 8 acres m extent m th? 
Punchanuogram Estate in the Adddd Area of the Town of Calcutt'* 

I 

subject to the usual conditions as to resumption and to the terms 
set forth in paragraph 2 of your letter No. 1684-T.M., dated the 
11th September, last. It should also be stipulated, in making the 
grant, that the land shall not bo sold or leased, or be used for anv 
other put poses than those specified, except with the previous sanc¬ 
tion of Government. 


Opinion 

It is desirable to consider generally the present sitna- 
tion in which the Corporation is placed in this matter 
before the question put to me can be satisfactorily ans¬ 
wered. It is to be noted that the grant was made by the 
Government in 1903 to the Corporation of the land 'n 
question for certain specified public purposes, and im¬ 
posed a condition that the Corporation was to have no 
power of sale or lease in respect thereof, except with the 
previous sanction of the Government. 1 take it that it 
was a grant covered by the provisions of the Crown 
Grants ^ct, 1895 and ^refore did not require a formal 
conveyance although the correspondence shows that a 
formal deed was contemplated, which, however; wee ap* 
paraently not executed. The land in question, therefoie 
IS not vested in the Corporation in ihe- same way 
other town-lands with which the Ck»r|k)ration is free to 
deal. It is further to 'be observed mt where there is 
A condition imposed to obtain the ^ sanction of tha 
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Woodfmrn Government to deal with the land, Bach aanction must 
* be obtained piior to the dealing itself in order to make 
Sale to Air. ii, valid. The result therefore seems to me to be that 
I ^ question is vested in the Corporation as 

tiustee to cany out certain specified public trusts 
and the Municipality is precluded from dealing wgth it 
except for the purpose of those trusts without the pre¬ 
vious sanction of the Government. The resolution to 
sell the land to Mr. Galstaun “subject to the consem 
of the Government*' and the acceptance by Mr. Galstaun 
of the contents of the letter of the Secretary could not in 
my opinion create a valid contract for sale which could 
be specifically enforced. Apart from the provisions of 
Bee. 21 (d), (e) and (f) of the Specific Belief'Act, 
the promions of the Municipal Act, Secs. 8C and 
87 so far as they are applicable shew that 
DO contract to sell so as to create a legal obligation on the 
Corporation was entered into. The subsequent events, 
which I need not mention in detail, are sigularly un¬ 
fortunate. On the one hand., the Corporation seems tc 
have proceeded without due regard to that carefulne^ 
and legitimate caution which one would expect from a 
public body and on the other, Mr. Galstaun’s sole object 
seems to have been to forestall the action of the Cor¬ 
poration and force its hands. However that may be^ 
it appears to me that the letter of the Government dated 
llth day of December, 1908, cannot be construed to have 
given sanction to the Si^e, reserving only the question 
of approsniation of the sale proceeds. It only invited the 
Corporaiiion to re-consider its position in the light ol the 
remarks contmnod in the letter and said nothing Inr- 
tber. In of tha t^rms of that letter and in defiance 
of ike ob;^ction ol t2ia Corporation, Mr. Qalstatm chose 
to put up a bttildin^ on plot C vHthont having obt^tmd 
motion ^ C<«^ation in tMt behalf nndet the 
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provisons of the Municipal Act. I desire to dispose o? 

this question of the Municipal sanction of proposed 

luiildiiij^fi ut this pta"e, so as to put that question out ol 

tlie way entirely. 1 am of opinion that the statutory (contd.) 

obliffdtion created by the Municipal Act to grant sanction 

for proposed building or the right to withhold such 

sanction cannot bo utilised either by the Coiporation , 

<• Mr. Gulstaun in connection with the question of the 
valijdity of the alleged contract in the present ease, and 
Mr. Galstami’s action in connection with the said alleged 
contract. Tlie Coj*poration is bound by the terms of 
its statute and cannot enter into the question of title of 
the applicant for sanction while acting under the statute. 

T'am, therefore, of opinion that Mr. Galstaun is liable 
t(' ejectment from plot 0 and that without any c-om- 
pensation for his building; and if he loses any money 
thereby, he has only to thank himself. 

As to encroachments in plots B and D, Mr. Galstaun's 
position is the same in spite of the Sact that the plans 
therefor seem to have been sanctioned by the Cor¬ 
poration. Ab I have already said, the Corporation could 
not have withheld such sanction on the score of title to 
the portion encroached upon, ^^ere is no equitable 
r'ght to compensation where a man builds upon land 
which is not his own and with knowledge of infirmity 
01 his title. 

I now answer the question seriatim 

1 ds 3. 1 do not think there is a subsisting contract, 
and therefore, it is not necessary to rescind it. But it 
would be better for the CoiniioTation to come to a resolu¬ 
tion that in the events that have happen^ the negotiii- 
tions with Mr. Galstaun are at an end, Mr. Qalstaun 
should also be written to say that negotiations, ate at an 
end, and be should be ask^ to make over, v^nt pos¬ 
session to the Coii^tiop^ 



Woodburn 
Park Spare 
Lands. 
SaU to Mr. 
Oalstaun. 
(concld} 


( 214 ) 

Opinion.— (concld.) 

("Z) r do not think KO. 

(4) If Mr. Oalstaun refuses to vacate, I am afraid the 
C’orporation must sue him in ejectment. 

(5) I should not be inclined to advise any action un¬ 
der the pro\dsions of Sec. 449 of the Calcutta Munici¬ 
pal Act, specially regard being had to the singularly ir¬ 
resolute way in which the Corporation has proceeded 
from time to time . Proceedings under the section may 
or may not succeed, and 1 am disinclined to advise the 
Corporation to take a course which may be unsucessful 


20th September, 1909. B. Cuakeavarthy. 



APPENDIX A 


(lame (1) of ihe Bf/e-laun under SecUov 559 (18) of the 
Calcutta Municipal Act rctjardmtj 
ettetouch merits, etc 


When any porson has, whether before or after the Fiefe Reler- 
passing of tJieae bye-laws, placed or allowed to be placed ing®*n Nwiin 
any wall, fence, rail, post, platform, plank, culvert or Chandra 
other masonry or brickwork erection (not being a fixture 
attached to a building within the meaning of Section 841 Corporation 
of the Act) or any structure, in such a position as to cause ***** 
a projection, encroachment, or obstmetiou over or on any 
public street or over or in any drain or aqueduct in a 
public street or over or on any land vested in the Corpora¬ 
tion, the Chairman may, by written notice, require the 
owner of, or the person who has erected such wall, fence, 
rail, post, platform, plank, culvert, erection or stnicture 
to remove the same witliin a reasonable time and any 
person who fails to comply with the terms of such rotice 
shall be liable to a daily fine which may extend to Rs. 10 
per diem for every day after the expiry the time specie- 
fied in the notice. 
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f 151—134, 

Determination of building line J jjy jigg 


Replacing roof on four existing posts if building within 5 
Walls— 

Which wall will count . . 129—^130 

Procedure when there are no, ... 136 

Assaasiunnv— 

Amalgamation of two premises , . .13 

Appeals, Small Cause Court's competency to deal vri^th 
other thmi valuation ... . . 14 

Boolw—Valnatum list if—^in case of huts . . ... 61—63 

» 4 

Boundary walla if to be in^uded ... ... 11—13 

A. C. Mr. In the mattiH? re ... ... 5—7 
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Paox 

Bank ui Bengal, Agreement with, for loan buaineBS 93—95 

Barada Frasauna Boj Chowdhuiy tv. Corporation 16—17 

Ba&auto Human Debt iv. Corporation 22—^23 

Bhairab Chandra Kolay V6. Corporation 26 

Bholaram Chowdhury va. Corporation 21—22 

Billion’s map, if admissible in evidence 37 

Borrowing capacity if calculable on gross or taxable 

valuation 65 


Borrowing to pay off previous loan purely matter for 

Corporation and Government and not for Trustees 10 & 91 

B 

ItoCNDABT WALL— 

If building 11—^12 

If determining limit for fixing street alignments 

Badge! estimates, final date for passing 
BtnLDXNGS— 

Additions and alterations see additions, etc.— 

Applications to Magistrate signed by Secretary 24 

Boundary wall if, 11—^12 

Demolition— 

When conditions of sale of land are violated 167—>169 

When limitation period is passed 20 

When rates have been accepted in respect of unlaw* 
ful bnUding . . 27 

When straotore is built on other people’s land with 
knowledge of inlonnity of like . . .. 21$--2}4 

Fixtures—see Fixtures— 

Huts if, ... . . 62 

Kecessary repairs, meaning of expression ... 146& 147 

Re erection—see Re-erection— 

SanctioiiB to. Chairman's and General Committee's 
powers re . . 22 

Shed oemsisting of fonr posts mid a tid toot if a, ... 6 


129—130 
ft 136 
77—78 
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Builbixos —{contd ) 

Title to land of applicant seeking sanction not a matter 
foi Corporation to determine when issuing sanction 

Walls determining limit ot pixiposed alignment's of streets 

Warehouse Class- — 

Difference between Calcutta Act and l^oudon Build> 

* mg Act 

Partly used as shops, and partly for residence if, 
Brsrsxs— 

Compensation fot huts removed from land to be added 
to roadway 

Corporation works if necessary to show in standard plan 
Deferred Improvements, General Committee’s powers m 
the matter 

Dram of landlord no place set apart for discharge of 
drainage, and tenants’ non liability for its improve¬ 
ment 

Filtered water supply to huts 

Notice under Section 419 Procedure f9r service of 
notice under Section 408 
Owners’ duty when estate under leceiver 
Private Streets in— 

Applicability of Section 361 

Blocking of, for conservancy carts, if a nuisance 

Receiver’s position in regard to improvement . | 

“By”, meaning of expression m computation of time . 

Byelaws under Section 569—18 Legidity of Clause (1) 

Calouttei Ice Assooiation, claim for compensation for 
damage from road dosing 

Cattle shedsj Chairman's and General Committee’s 
powers re 

Chairman if a “Commissioner’’ within meaning of expres" 
$non in Buie 21 of Boles of Business 


Paox. 

209—.'l.j 
129—XoJ 
A 136 


60 

39—51 


148—152 

151—152 

151—162 


lS-16 
95—ino 

163—164 

25 

154—156 

3 

26 

62—56 

77—78 

29—30 

121—126 

169—171 




74-75 



Compensation— 


Page. 


( 219 ) 

c 


For ‘direct damage'm case of set backs, what it includes. 

1 

For introHuciiou of electric lighting 

For removal of fixtures— 

How to be calculated 

Payment not a condition precedent and payable 
only when damage has been suffered 
For removal of huts in Bustees 

For ^‘special damage" from road closing for execution 
of works 

Corporation t's. Benoy Krishna Bobo 

Ditto Haji Kassim Ariff Bhaun 

Ditto Peary Mohan Boy . . 

Ditto Sinking Fund IVastees 


130— 

& 137 
179— iHl 
184- 136 

116—117 

19 

148—1.52 

121—126 

11—12 

2^-25 

14 

8—10 


Cux#vxaTS— 

If fixtures 

Fee for • . 

Cumulative votes 

Debentures, Alternative endorsements on 
Demolition order—See under Buildings— 

F. B. S. Railway yard at Chitpore, laying steel main m 
Elxctxons— 


115—116 
107—117 
34 ft 
62—63 
91—92 

100—107 


Cumulative votes 

Hut owners and occupiers 
Voters* List—See Voters* List- 
Encroachment Bye-laws, legality of clause (1) 


p34& 
j 62—63 
60—62 

29—30 


For approval for construction of master traps in foot¬ 
paths 177—178 

For culverts ... ... ... ... 107—117 

* For Market refuse, Iiegality of—rentoral of ... 158—166 
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Pagx. 

Fixtures— 

Adverse possessiou 120—121 

Compensation for removal—See compensation— 

Calverts if 115—116 

Demolition of, and (luestioii of limitation 20—^21 

Meanmg of 115—I’? 

Platforms at 1, Jhamapuker Lane 121 

Verandah resting on beam of an adjoining room if, 16—17 


G 

Oalstaun, Mr, and Woodburn Park spare lands 204—^214 

Ganga Naram Pal vs. Corporation 34—35 

Gas Contract— 

Compensation for introduction of electric lighting 

Gas consumed how measured 
Mam on both sides of street ' 185 &; 187 

Nipple, suitability of, how to be determmed 180—^102 

Notice to Company in case of |j|ectriG lighting in some 

streets •. 179—^160 

Pressure, unevenness being unavoidable 

Public lamps, if they include lights at Municipal Insti¬ 
tutions • •• . 185&18i 

Reacmdipg of, grounds for ... 180& ltd 

Gas works, whether they include lamp posts, etc 78—83 

General Couhittbe— 

Building sanctions, powers of, in regard to . . 22 

Cattle sheds, stables, etc . . 168—^171 

Elections, procedure rs 6—7 

Not subject to Corporation control in matters dele¬ 
gated to it under Act ... ... 22 

Gofainda Chandra Addy vs. Corporation 15—16 

Gupta, Nanda Lai. Erection of structures violating con¬ 
ditions of sale of land 167—169 

Gymnastic Apparaiiys vad Instruotor^ payment Ibr ... 58—59 


f l80& 
182—183 


{ 179—181 
184—186 
179—183 
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Ilatkucy Cat iiaf?o Horses’ Disrs 
Hanmati Dassi vs. Corporation 

Hindusthau Co-npcrative lusurance Society Limited Lease 
of laud to 

House unfit for human habitation. Joint penalty on owner 
and occupier 
Hots— 

Compensation for removal—see Compensation— 
Eligibility of owners and occupiers to vote 
Filtered water supply to 
II buildings 

Valuation lists if assessment books 

1 


Imadul Huq vs. Corporation 

Imprisonment m default of fine in Municipal cases if legal 
Iron if steel 


Joint penalty in cases of condemned honssa 

K 

Khagendra Nath Mitter vs. Corporation 
Krista Chandra Chatterjee vs. Corporation . . 

Kissori Lai Jaini vs. Corporation 

fS 

Lunp posts if gas works and payable out of Loan Funds 
License tax in respect of Municipal Market stall keepers 
Limitation period in budding cases 
Iioan Business of CorporatioUi AgreemeM with Bank ... 


Pa-qs. 

188—190 

3-4 

191—199 

26 


60—62 

95—100 

62 

61—62 


17—19 

23 

36 


26 


1—2 

13 

23—24 


78—83 

173-477 

20 
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Loaks Expatkent op— 

f 8—10 

Applicfttion of fi^ittkmg Fund money J ^ 

( 86—01 

Borrowing tor, matter for Corporation 10 & 91 

Government of India conditions re 34 lakhs loan 83—85 

Luchmi Narayan Mahto Corporation 26 —27 


M 

Market— 


Occupier of, bow to bo determmod 165—165 

Promises, wbat it means 165—166 

Refuse, fee for removal . 158—166 

Stall-keepers, etc . assessment of—for license tax 172—177 

Master-traps— 

Pee for approval for placmg of, in footpaths 177—178 

Mootings adjourned before result of voting declared. 

Procedure to be adopted 76 

N 

• 

Naram Chandra Chatterjec vs. Corporation 29—30 

Narendra Nath Mitter vs. Corporation i—i 

Necessary Repair, meaning of i46- 147 

Nxtisanck— 

Blocking private streets m a boatee for conservancy 
carts if, ... ... .. 3 

Definition m Act, scope of . 1 —2 

Private and public, difference between 

Wall on one's omvn land however high if, and when 2 


Flsitforms at 1, Jhamapooker XiajAe . . ... 117—^121 

Pbivatx Stbbxts— 

Busteea—Enforcement of Section 361 .. 154—163 

Common passage for access to several buildings, if a ... 4 

Definition of singular inoludes plural ... 
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Pbojxctt!]} Public Street— 

If acquisition of surplus lands admissible 

If includes i^idomng an existing street 
Frotidxnt Fun3>— 

Accounts of subscribers, how made up 


Page. 

134—136 
&, l.'S 
■ 131—134 
I 137—138 


C 69& 

\ 71—-J 


Corporation contribution if to be included in calculat¬ 
ing share of profits 72 

'L'crmination of agreement by efflux of time if retire 
ment from service 63—66 

Withdrawals to pensions, IjOgality of and procedure for f 69 —70 
the future .. ... I & 73 

Public Street— 

Sewered ditch if a 65—58 


Q 

Quo warrants i^heii introduced and if in existence. 7 

B 

Rates, acceptance of, if acquiescence in disobedionce of 


order to demolish unlawful building 27 

Bbceivsb— 

If occupier ... .. .64 

If owner ... . . ... . S2—^ 

Position in Bustec Improvements . . .. 25 


Re erection, roof removal not altering cubical extents not 5 
Retirement from service, termination of agreement if 63—66 

Broad closing, damage caused by, compensation for , 121—126 
Road Restoration by Companies 199—201 

Rules of Business, Ohaimum if a OomnstMioner for purpose 
of Clause 21 ... ... ... 74^76 
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Paox. 

barat Chandra Mukheijoe ^s Corporatiott 20—21 

Sforetary aigmng applicatious to Magiistrato in building 
cases . ... 24 

Seller, 8cox>e of expression . . 28 

Sen, Nisitb Chandra, Mr. In the niattei k . 92—34 

Sen, Rometsli Chandra, Mi In the nitiltui /r 30<—31 

Sewered ditches if public stieetb oi only moans ut access 55—58 

Sewkaran ;^s Corporation . 27—29 

SiNKiKu Fund— 

^ Applicaiiou oi, ioi lopa^muui: of loans 

m 

Trustees, position and powcis of 

Ninall (.'uuho Couil, Juiisdictloii ni. in iiahoi 
Stables, Chairman's and Coiu'i.il Cuminittoe's powois 159 -1*^1 
Steel, if non for pui poses of Act 36 

Steel mam m Chitjioic Railway jaid 100—107 



X 

Theatres licensing of ... 171—1''2 

Tram track, stone setting of * . .. 202—^203 

Tripondeswar Mitter vs. Cor|H)rution ... 4—5 

U 

Upendra Nath Ghose vs. Corporation ... ... 95—^7 

V 

Volttateer Band, Ooniribtiiion to . .... ... 59 

Vsrandah resting on beam of an adjoining room if a fuciOre 16—17 
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)^$t|jim Itad objeotioiu, tiin« 4ud place £oi lodging oi 

4()tiiaulftfeive vot«8 * ^•* ..• | 

Hut pwnera’ and oocupiats* eligibility of, to be included in 
J^dgadttibens for omiasiou to pci fox m statutory duties ac 
oordaftg to law 

B«pireM|^tatioa of companies, Hindu joint fanulios, etc | 

W 

Wal#* taumy Hyutg of, powers of C’oiporation 

'Water supply, fUtered, Bastes, Huts Legality of sup 

ply and calculation of excess consumptiou 

WlbMpNljrn Paik >$paie Lands, sale to Mi Oalsiaun 
\ 


3a-3X 

34& 

62--63 

60—62 

31 

32->34 

ft 

62->63 


100-107 

95—100 

204—214 








